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IN THE CIRCUIT COURT OF LAUDERDALE COUNTY, ALABAMA 

         
 
STATE OF ALABAMA      
Plaintiff, 
 
v.         CASE NO.  CC 99-175.80 
           DA 99-156 
NATHAN LEE BOYD         
Defendant. 
 

STATE’S BENCH BRIEF REGARDING 
DEFENDANT’S MILLER HEARING 

 
  
COMES NOW, the State of Alabama by and through its District Attorney for the Eleventh 

Judicial Circuit, Chris Connolly,  and submits the following brief regarding the Defendant’s 

Miller hearing: 

 
 The Defense Team seeks to set aside the Defendant’s sentence of Life Without the 

Possibility of Parole for the capital murder of Joseph Danny Sledge at his place of business, the 

Galley Restaurant, on the night of March 12, 1999. The State submits that application of the 

Miller precedent and its progeny should properly result in the Defendant receiving a sentence of 

Life Without Parole. 

 Nathan Boyd was just four (4) months shy of his eighteenth birthday when he robbed and 

participated in the brutal stabbing death of Joseph Danny Sledge.  Danny was stabbed 23 times 

in the Galley while he struggled for his life against two attackers—Nathan and Eric Boyd.  The 

murder weapon broke off in his back after severing his spinal cord.  

 The State specifically takes issue with the Defense’s assertion that a “presumptive” 

standard and burden of proof are applicable in this case. In Ex parte Henderson, the Alabama 

Supreme Court provided the factors the Court is to consider in a Miller hearing.  Ex Parte 
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Henderson, 144 So. 3d 1262. (Ex. A).  Those factors were affirmed in Wynn v. State, 246 So. 3d 

163, 189 (Ala. Crim. App. 2016).  

 The Trial Court’s sentence of life without the possibility of parole was not merely a 

default position or a blind following of the jury’s recommendation. Rather it was a sentence that 

was judiciously and thoroughly considered, weighing all the aggravated and mitigating 

circumstances.  The record reveals that the Court seriously considered imposing a death sentence 

in this case. The Order states: “After giving full measure and weight to each of the aggravating 

and mitigating circumstances” which were proven beyond a reasonable doubt, Judge Michael T. 

Jones found “that the mitigating circumstances narrowly outweigh the aggravating 

circumstances.” Sentencing Order, Jan. 5, 2001. (Ex. B). 

 The State submits the following regarding the re-sentencing hearing: 

 
I. MILLER AND MONTGOMERY DO NOT HOLD THAT A LIFE WITHOUT 

PAROLE SENTENCE IS PRESUMPTIVELY DISPROPORTIONATE FOR A 17 
YEAR 8 MONTH OLD DEFENDANT. 
 

 Nowhere in Miller or Montgomery is the term “presumptive” used.  The holding in Miller 

is thus:  

 We therefore hold that the Eighth Amendment forbids a 
 sentencing scheme that mandates life in prison without 
 possibility of parole for juvenile offenders. Miller v. 
 Alabama, 567 U.S. 460, 477, 132 S. Ct. 2455, 2468, 183 L. 
 Ed. 2d 407, 423 (2012). 
 

Under Miller, in homicide cases, the Court is “to take into account how children are 

different, and how those differences counsel against” a life without parole sentence. Id at 480, 

2469, 424. Miller examined the sentences of two 14 year olds and stressed that age distinction 
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when responding to the dissents of Justices Roberts, Scalia, Thomas, and Alito. See footnote 8 

where the majority directs fact-finders—such as this Court—to attend to the age circumstance.  

The Defendant is interpreting Miller too broadly in the present case.  Miller merely 

forbids mandatory life without parole sentences without consideration of various factors. The 

language the Defendant has grasped hold of is dicta. The point of Miller was “[t]he mandatory 

sentencing schemes before us violate the principle of proportionality.” Id at 488, 2474, 429. The 

Miller Court announced that its goal was to reduce the “risk of disproportionate punishment” for 

juveniles. Id at 477, 2468, 423.  

The Defendant also reads Montgomery too broadly. Montgomery made Miller retroactive. 

Montgomery did not expand Miller. Specifically, Montgomery held that Miller is  

“a substantive rule of constitutional law” that does not require resentencing but only 

consideration for parole.  

Allowing those offenders to be considered for parole ensures 
that juveniles whose crimes reflected only transient 
immaturity—and who have since matured—will not be 
forced to serve a disproportionate sentence in violation of the 
Eighth Amendment…Those prisoners who have shown an 
inability to reform will continue to serve life sentences. The  
opportunity for release will be afforded to those who 
demonstrate the truth of Miller’s central intuition—that 
children who commit even heinous crimes are capable of 
change. Montgomery v. Louisiana, 136 S. Ct. 718, 735, 193 
L.Ed. 2d 599, 621 (2016). 
 

 
Montgomery stressed that in Miller hearings it is up to the Defendant to show that he has evolved 

“from a troubled, misguided youth to a model member of the prison community” worthy of 

consideration of release. Id. Nowhere does Miller or Montgomery transfer the burden of proof to 

the State. 
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The report of Defendant’s current expert, clinical psychologist, Robert Shaffer, speaks 

volumes to the societal danger of parole for the Defendant. The report indicates that Dr. Shaffer 

met with the Defendant over a two day period in February 2018, almost 19 years after the 

murder. 

 Even now, the report indicates that Boyd is “impulsive” with a “grandiose belief” that he 

heroically took blame for his brother’s misbehavior and wishes to emulate his abusive father. 

It is very difficult for a person with the psychological 
condition of Nathan Boyd to conform themselves with calm 
behavior. Impulsivity, hostility, and agitated mood states are 
common. They often have a distorted understanding of 
themselves and the nature of their relationship to other 
people…Dramatic relationship conflicts are common. p. 6, 
Psychological Evaluation, Robert D. Shaffer, Ph.D. Feb 22-
23, 2018.  (Ex. C) 

 
To this day, limited foresight and limited capacity for self-discipline and judgment plague the 

Defendant, proving by his own expert that the heinous crime that transpired March 12, 1999, at 

the Galley Restaurant was not the result of some “unfortunate yet transient immaturity.” 

 
II. THE ALABAMA SUPREME COURT DIRECTS THAT A MILLER HEARING 

SHALL INCLUDE CONSIDERATION OF AT LEAST 13 FACTORS1   
 
 

1. The juvenile's chronological age at the time of the offense and the hallmark features 
of youth, such as immaturity, impetuosity, and failure to appreciate risks and 
consequences 

 
 The Defendant was four (4) months shy of his eighteenth birthday.  How can the 

Defendant possibly demonstrate that those four (4) months would have made any appreciable 

difference in the Defendant’s maturity and judgment? Would the Defendant have acted any 

differently four (4) months later such that his youth disproportionately disadvantaged him at 

                                                 
1 Ex Parte Larry Henderson, 144 So. 3d 1262, 1284 (Ala. 2013); Wynn v. State, 246 So. 3d 163, 189 (Ala. Crim. 
App. 2016). 
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sentencing? The Defendant testified that “we planned it out to the ‘T’” (Trial Transcript 1003 

(hereafter TT). The crime was anything but impetuous. The Defendant carefully selected his 

victim, a man he knew and had worked for on two (2) occasions. The Defendant knew where to 

find the money. The Defendant knew when to strike. The Defendant planned how to strike. The 

Defendant wore surgical gloves as to attempt to leave no trace. (TT 931). The Defendant was the 

initial attacker. The Defendant attacked Danny Sledge from behind so as not to be recognized by 

his former employer. (TT 931).  Defendant destroyed and hid most of the evidence of the 

crime—throwing some evidence from Goose Shoals Bridge (TT 625) and the remainder from 

Cypress Creek Bridge. (TT 937). These are not acts of a typical, immature, impetuous “child” as 

the Defendant is portrayed by his Defense Team.  It should be noted that at the time of the crime, 

Nathan Boyd was 6 feet, 1 inch tall and weighed 250 pounds. He was assisted in the crime by his 

19 year old brother, Eric, who was 5 feet, 11 inches and weighed 200 pounds.  By contrast, 

Danny Sledge was 5 feet 9 inches and weighed 169 pounds. Despite intensely fighting for his 

life, Danny never had a fighting chance after being attacked from behind by this Defendant.  

 

2. The juvenile's diminished culpability 

 The Defendant has made multiple inconsistent statements regarding the level of his 

involvement in the murder of Danny Sledge.  He initially claimed that he and his brother had an 

alibi. He then claimed his brother wholly committed the crime without his participation.  He then 

claimed he robbed Danny-- but did not stab him (TT 957-959).  What is clear is that the truth 

about what happened cannot be gleaned from the multitude of lies the Defendant has told 

regarding his involvement. 

What is objectively known about the murder of Danny Sledge: 
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1. Forensic evidence confirms that the Defendant and his brother were both present, as 

Danny Sledge’s blood was found on their clothing and shoes.  

2. Danny Sledge sustained twenty-three (23) stab wounds with fatal wounds in his right side 

through the aorta and inferior vena cava and the neck through the right vertebral artery. 

3.  A large knife blade was broken off in Sledge’s back when it hit his spine. (TT 699-729 

testimony of forensic pathologist Dr. Joseph Embry).  

4. Nathan Boyd admits he got one-half of the money stolen from Danny. (TT 941).  

5. Nathan Boyd admits he removed Danny’s wallet and put it in his own pocket. (TT 953).   

6. Nathan Boyd admits that he single-handedly dragged Danny away from the door where 

he might escape. (TT 953).  

7. Nathan Boyd laid in wait for Sledge in order to strike at Danny’s most vulnerable 

moment.  

8. Nathan Boyd went to the restaurant the day before to scope out the scene of the planned 

crime. (TT 916). One witness came forward who stated that Nathan Boyd discussed 

robbing Danny six to eight months before the actual murder occurred. (TT 836, testimony 

of Jarrod LeMay).  

None of these known facts are the marks of diminished culpability. Rather, these facts are 

compelling evidence of quite the opposite. 

 
3. The circumstances of the offense 

 The Defense team would have this Court believe—just as the Defendant attempted to 

have the jury believe— that this was a simple robbery gone bad when Danny Sledge decided to 
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fight back-- after being knocked in the head, tied up, and a gun2 stuck in his side. Had the jury 

believed the Defendant’s account of events, he would not have been convicted of capital murder. 

His account of the facts lacks the element of specific intent as was so ably argued by his trial 

team, Jean Darby and Tim Case.  The jury’s verdict of capital murder evidences proof of   

specific intent to murder and rob beyond a reasonable doubt.  Assistant District Attorney Doug 

Evans conducted  a thorough and sifting cross-examination of the Defendant at trial, including 

the following exchange: 

 Cross-examination of the Defendant by the State:  

 Q. In other words, if he hadn’t grabbed that knife, you’d just walked in there and  
  gotten the money and said, thank you, Mr. Sledge, and walked out; isn’t that  
  right? 
 
 A. Yes, sir. 
 
 Q. And how do you think you were gonna do that and keep from getting caught? 
 
 A. I mean how could I? There was no witnesses, no nothing. 
 
 Q. Well, you made sure there weren’t any witnesses, didn’t you? 
 
 A. I didn’t kill him, no, sir, if that’s what you’re asking. 
 
 Q. You say you didn’t kill him. In fact, in this statement right here one time Mr.  
  Scogin asked you he said, on page 7 of this statement he says: You get in a fight – 
  it’s your testimony you don’t remember stabbing Danny any? And you said: I  
  mean I probably did. 
 
  BY THE COURT:  Show him. 
 
 Q.  I’m sorry. On page seven right here, that middle paragraph. Did you tell Mr.  
  Scogin that? 
 
 A. Yeah. 
 
 Q. In your statement where you told the truth? 
 
                                                 
2 The Defendant pressed a BB gun in Sledge’s side in the darkness, leading Sledge to believe his death would be by 
gunshot wound rather than multiple, horrific stab wounds. 
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 A. Yes, sir, I did. 
 
 Q. Okay. 
 
 A. What I meant by that was when we was wrestling over the knife it may have  
  scratched him, cut him, but there’s no stab wounds, no, sir. 
 
 Q. Okay. And you were right up in his face during that whole time, weren’t you? 
 A. Not the whole time, no, sir. 
 
 Q. Well, most of the time. I think you’ve testified— 
  
 A.  Sometime I was. 
 
 (TT 975, Ln. 19- TT 977, Ln. 3) 
 
 
 Q. You knew Danny Sledge wasn’t gonna leave that place alive, didn’t you? 
 
 A. I didn’t know. 
  
 (TT 1008, Ln. 22- Ln. 24) 
 
 
 Q. You knew your brother was stabbing him.  You never did tell him to stop. 
 
 A. I wasn’t worried. I was worried about getting stabbed. I wasn’t—I was worried  
  for my life is what I was worried for. 
 
 Q. Did you ever tell your brother to stop? 
 
 A. I never said that— 
  
 A. I never said stop, no, sir. 
 
 (TT 1009, Ln. 4-Ln. 13) 
 
 
 Q. Well, you threw all the evidence away, didn’t you? And after you threw all that  
  evidence away, you cleaned yourself up, what did you do that Friday night? 
 
 A. Got pretty screwed up. 
 
 Q. Well, where did you go? 
 
 A. I went to Sports Rock. 
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 Q. You were so upset and you were so shocked and this horrible thing had   
  happened—it hadn’t happened like you planned it was gonna happen. So you just  
  thought the thing to do would be to go on to Sports Rock for a little while? 
 
 A. I’d been drinking a whole lot prior to this and that was the plans for the night  
  anyways and I didn’t want to make it look kinda weird anyway. 
 
 Q. Didn’t want to mess up your plans any that night? 
 
 A. No, that’s not what I’m saying. I just didn’t want anybody to get suspicious. 
 
 Q. Well, for the purpose of this jury—some of them may not know—what is Sports  
  Rock? 
  
 A. It’s a club. 
 
 Q. It’s a club, isn’t it, over in Colbert County? 
   
 A. Yes, sir. 
 
 Q. So they have bands and beer and everything else over there, don’t they? 
  
 A. They got beer and music, yes, sir. 
 
 Q. And that’s where you headed after you killed—you and your brother killed Mr.  
  Sledge? 
 
 A. Yes, sir. 
 
 (TT 1003, Ln. 12- TT 1004, Ln. 15) 
 
 

4. The extent of the juvenile's participation in the crime 
 
 The Defendant selected the victim, the mode of attack, participated in the attack, profited 

from the attack, and attempted to suppress the evidence of the crime. The crime could not have 

been committed but for the Defendant’s planning and participation. The Defendant was no 

innocent by-stander. He was not coaxed into the crime by the elder brother—only two years his 

senior.   
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 Judge Jones noted that Joseph Danny Sledge was “subjected to many painful and 

torturous injuries prior to the fatal wound” (Ex. B, p. 5). Judge Jones rejected the Defense’s 

argument that the Defendant’s participation was relatively minor.  

This Court does not find that assertion justified by the 
evidence. Joseph Danny Sledge was physically attacked by 
this defendant. While Mr. Sledge was stabbed in the legs, this 
defendant prevented him from escaping or fighting back. 
While Mr. Sledge was stabbed in the face, this defendant 
prevented him from avoiding the injuries. While Mr. Sledge 
was stabbed repeatedly in the side and the back, this 
defendant prevented Mr. Sledge from doing anything which 
would prevent or ameliorate this vicious attack. This Court 
finds the defendant’s participation in this offense was by no 
means minor. (Ex. B, pp. 6-7, emphasis in original). 

 

5. The juvenile's family, home, and neighborhood environment 

Many children grow up with an alcoholic father with few parenting skills, yet they do not 

rob and murder. Neither the Defendant’s father nor mother taught him to rob or murder. During 

the sentencing hearing, many witnesses came forward to speak on the Defendant’s behalf—

people who were positive influences in the Defendant’s life—two ministers, a Sunday school 

teacher, a Little League coach, two cousins, two uncles, and a family friend. For the Defendant 

to portray that his life was a circle of darkness not to be penetrated is simply not true. 

 

6. The  juvenile's emotional maturity and development 

 The Defense Team relies upon the Defendant’s statements now to access his emotional 

maturity and development in his formative years.  What the Defendant now thinks or remembers 

about his youth is shaky ground at best for the Court to make a ruling of this magnitude. The 

State submits the Report of Investigation prepared by the Alabama Board of Pardons and 

Paroles(Pre-Sentencing Report) (Ex. D) The Defendant had 16 prior arrests as a juvenile.  His 
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history with the juvenile system indicates that he had a commitment to the Department of Youth 

Services in 1997 after attempts to avoid this disposition were to no avail. It should be noted that 

he was committed to the Department of Youth Services again on March 4, 1999, just days before 

he committed the capital murder of Danny Sledge. 

 This record speaks volumes to the Defendant’s “incorrigibility” and attempts to reform 

his behavior at a young age.  Defendant received counseling in the HIT Program, a structured 

outdoor adventure-based program that addresses behavior issues and teaches pro-social skills to 

increase self-esteem, self-discipline, and regard for others.  The Defendant had two (2) separate 

commitments to the Department of Youth Services. The Defendant knew right from wrong. The 

Defendant had repeatedly been given the tools to make good choices from church, relatives, 

school, the Juvenile Probation Officer, and State services. Nothing in the record suggests he was 

less mature or less developed than other seventeen year olds. In fact, the Defendant’s record and 

the crime itself suggests he was worldly-wise and living as a mature fully-developed criminal 

with a criminal mindset. 

 

7. Whether familial and/or peer pressure affected the juvenile 

 The Defendant would now like to blame the crime on his brother’s influence and need for 

money. If the crime were to pay the rent, then that is how the $600.00 stolen from Sledge would 

have been spent. According to the Defendant, the criminals split the booty and went on a 

drinking and pill popping binge as was their bent to do. 
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8. Juvenile's past exposure to violence 

 The Defendant’s juvenile record presents a series of property crimes—not violent 

behavior. To the extent the Defendant was exposed to violence in his home and how it may have 

impacted his psychological development is a matter that might be debated for many days by 

many different mental health professionals with a variety of answers. What we know is that at 

Defendant’s trial, his lawyers presented the Trial Court with a multitude of mitigating 

circumstantial evidence that the Defendant had a generally peaceful character—testimony of 

Terry Stanfield, Rick Ashley, Stephanie Smith, Kathleen Bruce, Jimmy Boyd, Charles Maudlin,  

and Stacey Davenport. Therefore, even if the Defendant had been exposed to violence in his 

home, it apparently did not manifest itself in the Defendant exhibiting violent behavior toward 

those who knew him best.  The more reasonable conclusion is that the Defendant acted violently 

in the commission of the murder to cover up the robbery of someone who would easily identify 

him later. This was a calm, calculated decision of a perfectly sane criminal who weighed his 

options. 

 

9. The juvenile's drug and alcohol history 

 On October 14, 1999, the Defendant underwent a complete mental evaluation at Taylor 

Hardin by Jerry Gragg, Ph.D., who noted the Defendant’s self-reported extensive use of drugs 

and alcohol. Dr. Gragg in fact addressed this very factor: “While there is a likelihood that his 

judgment and his behaviors during the time period in question were influenced by the voluntary 

ingestion of intoxicating substances, such usage, in and of itself, does not constitute a threshold 

condition for a Not Guilty by Reason of Severe Mental Disease or Defect defense.” (Ex. E, p. 9). 

From the offense itself, the Defendant demonstrates he was not so drug and alcohol induced that 
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he did not know what he was doing—or why. He physically man-handled a grown man, 

subduing him until he took his last breath. No easy task for a completely sober individual and 

impossible if substantially impaired by alcohol and Xanax. 

 

10. The juvenile's ability to deal with the police 

 The Defendant’s juvenile history demonstrates he was law enforcement savvy.  He even 

admits he knew Detective Witt to whom he gave his initial—albeit false—statement. The 

Defendant would not have been easily intimidated by the police.  

 

11. The juvenile's capacity to assist his attorneys 

 The Defendant’s competency to stand trial was also addressed by Dr. Gragg. Using the 

Competency to Stand Trial Assessment Instrument (CAI) and personal interview of the 

Defendant, Boyd was “appropriate to assume the role of defendant”—competent to assist his two 

very capable lawyers. The Defendant had been in the Lauderdale County Courthouse many 

times. He was not unfamiliar with defending himself in Court. 

 

12. The juvenile's mental-health history 

 Dr. Gragg scoured the Defendant’s mental health record finding the following diagnoses: 

a) Adjustment Disorder with Mixed Disturbance of Emotions and Conduct; 

b) Conduct Disorder; 

c) Marijuana Dependence; 

d) Alcohol Abuse. 

DOCUMENT 209



14 
 

Dr. Gragg did not find any form of thought disorder or major affective disorder. The 

Defendant’s “involvement with mental health services has mostly been the result behavioral 

problems and intra-family conflicts.” 

 

13. The juvenile's potential for rehabilitation 

 The Defendant has been in the prison system nearly twenty (20) years where according to 

the Defendant’s own expert, the Defendant has developed a “false identity” of himself.  Dr.  

Shaffer recommends “proper medication along with substance abuse counseling.” Dr. Shaffer’s 

recommendation strongly suggests that after twenty years of incarceration, Defendant is not 

reformed, not a candidate for parole, and was not the type of youth Miller envisioned maturing 

and reforming with age.  

 

14. Any other relevant factor related to the juvenile's youth 

 The Defense Team’s arguments all point to their conclusion that resentencing of the 

Defendant is necessary for the Defendant to be able to receive in-prison services that he needs. 

However, prison services were never the goal of Miller and are not a factor that the Alabama 

Supreme Court indicated should be followed. Miller asks was the sentence disproportionately 

harsh given the age of the defendant? Application of the Henderson factors indicates it was not. 

The Defendant actively participated in the capital murder of Joseph Danny Sledge when he was 

only four (4) months shy of his eighteenth birthday. 

 

 In light of the foregoing, the State of Alabama specifically objects to the outcome 

proposed by the Defendant which would be a miscarriage of justice to the family of Joseph 
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Danny Sledge, his friends, his associates, and the whole Lauderdale County community who was 

frightened, horrified, and grieved by the bloody murder committed at a favorite recreational 

gathering place. Rather, after consideration of all relevant factors, the Court should rule that the 

Defendant was appropriately sentenced to Life Without Parole. 

Respectfully submitted this 5th day of September, 2018.  

                                              

                /s/ Christopher E. Connolly                                       
      Christopher E. Connolly                
      District Attorney  

200 South Court Street 
      P. O. Box 914 
      Florence, AL  35631 
      (256) 764-6351 
 
 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that a copy of the foregoing was served upon the Hon. Nathan Hunt and 
Hon. Brad Phillips, Attorneys for the Defendant, E-file or by placing same in the appropriate 
Courthouse Box on the 5th day of September, 2018.                 
 
 
      /s/ Christopher E. Connolly                                       
      Christopher E. Connolly                
      District Attorney 
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   Caution 

As of: September 3, 2018 5:35 PM Z 

State v. Henderson (Ex parte Henderson) 
Supreme Court of Alabama 

September 13, 2013, Released 
1120140, 1120202

 

Reporter 
144 So. 3d 1262 *; 2013 Ala. LEXIS 107 **; 2013 WL 4873077

Ex parte Larry Henderson;(In re: State of Alabama v. 
Larry Henderson);Ex parte Rashad Stoves;(In re: State 
of Alabama v. Rashad Stoves) 

Subsequent History: Released for Publication July 18, 
2014. 

Related proceeding at, Decision reached on appeal by, 
Remanded by Stoves v. State, 2017 Ala. Crim. App. 
LEXIS 16 (Ala. Crim. App., Mar. 17, 2017) 

Prior History:  [**1] Jefferson Circuit Court, (CC-10-
2902), Alfred Bahakel, Trial Judge; Court of Criminal 
Appeals, (CR-11-1661). Jefferson Circuit Court, (CC-12-
2410; CC-12-2411; CC-12-2412; CC-12-2413; CC-12-
2414; and CC-12-2415), Stephen C. Wallace, Trial 
Judge; Court of Criminal Appeals, (CR-11-2004). 

Disposition: 1120140 -- PETITION DENIED. 1120202 -
- PETITION DENIED. 

Core Terms 
 
juveniles, sentence, death penalty, offenders, parole, 
adults, life imprisonment, possibility of parole, 
indictments, mandatory, murder, juvenile offender, 
convicted, capital offence, maturity, provides, cases, 
youth, sentence of life imprisonment, capital-murder, 
circumstances, capital punishment, death sentence, trial 
court, categorically, nonhomicide, homicide, mandamus, 
life-without-parole, provisions 

Case Summary 
  

Overview 

HOLDINGS: [1]-The juveniles failed to show that the 
holding by the United States Supreme Court in Miller 

required dismissal of the capital-murder indictments 
against them under Ala. R. Crim. P. 13.5(c); Miller 
mandated individualized sentencing for juveniles 
charged with capital murder rather than a "one size fits 
all" imposition of a sentence of life imprisonment without 
the possibility of parole. 

Outcome 
The juveniles were denied mandamus relief. 

LexisNexis® Headnotes 
  

 
 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Cruel & Unusual Punishment 

Criminal Law & Procedure > Juvenile 
Offenders > Sentencing > Capital Punishment 

Criminal Law & Procedure > Sentencing > Cruel & 
Unusual Punishment 

HN1[ ]  Fundamental Rights, Cruel & Unusual 
Punishment 

In Roper, the United States Supreme Court holds that 
the Eighth Amendment to the United States 
Constitution, U.S. Const. amend. VIII, bars capital 
punishment for juveniles. 
 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Cruel & Unusual Punishment 

Criminal Law & Procedure > Sentencing > Cruel & 
Unusual Punishment 

DOCUMENT 210



Page 2 of 21
State v. Henderson (Ex parte Henderson) 

   

Criminal Law & Procedure > Juvenile 
Offenders > Sentencing > General Overview 

HN2[ ]  Fundamental Rights, Cruel & Unusual 
Punishment 

In Miller, the United States Supreme Court holds that 
the Eighth Amendment to the United States 
Constitution, U.S. Const. amend. VIII, forbids a 
sentencing scheme that mandates a sentence of life 
imprisonment without the possibility of parole for 
juveniles. 
 

Criminal Law & Procedure > Appeals > Appellate 
Jurisdiction > Extraordinary Writs 

HN3[ ]  Appellate Jurisdiction, Extraordinary Writs 

A writ of mandamus is an extraordinary remedy, and it 
will be issued only when there is: 1) a clear legal right in 
the petitioner to the order sought; 2) an imperative duty 
upon the respondent to perform, accompanied by a 
refusal to do so; 3) the lack of another adequate 
remedy; and 4) properly invoked jurisdiction of the court. 
 

Criminal Law & Procedure > Appeals > Appellate 
Jurisdiction > Extraordinary Writs 

Criminal Law & Procedure > ... > Standards of 
Review > De Novo Review > General Overview 

HN4[ ]  Appellate Jurisdiction, Extraordinary Writs 

See Ala. R. App. P. 21(e)(1). 
 

Criminal Law & 
Procedure > ... > Indictments > Contents > Challeng
es 

HN5[ ]  Contents, Challenges 

See Ala. R. Crim. P. 13.5(c). 
 

Criminal Law & 
Procedure > ... > Indictments > Contents > Challeng
es 

HN6[ ]  Contents, Challenges 

Ala. R. Crim. P. 13.5(c) allows for a pretrial dismissal of 
an indictment based upon the legal insufficiency of the 
indictment, or the failure of the indictment to charge an 
offense. 
 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Cruel & Unusual Punishment 

HN7[ ]  Fundamental Rights, Cruel & Unusual 
Punishment 

The Eighth Amendment to the United States 
Constitution, U.S. Const. amend. VIII, provides that 
excessive bail shall not be required, nor excessive fines, 
nor cruel and unusual punishments inflicted. 
 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Cruel & Unusual Punishment 

Criminal Law & Procedure > Sentencing > Cruel & 
Unusual Punishment 

HN8[ ]  Fundamental Rights, Cruel & Unusual 
Punishment 

The prohibition of cruel and unusual punishment in the 
Eighth Amendment to the United States Constitution, 
U.S. Const. amend. VIII, guarantees individuals the right 
not to be subjected to excessive sanctions. That right 
flows from the basic precept of justice that punishment 
for crime should be graduated and proportioned to both 
the offender and the offense. The concept of 
proportionality is central to the Eighth Amendment. 
Courts view that concept less through a historical prism 
than according to the evolving standards of decency 
that mark the progress of a maturing society. 
 

Criminal Law & 
Procedure > Sentencing > Imposition of 
Sentence > General Overview 

HN9[ ]  Sentencing, Imposition of Sentence 

Ala. Code § 13A-5-1(a) provides that every person 
convicted of any offense shall be sentenced in 
accordance with the Alabama Criminal Code unless 
otherwise specifically provided by law. 
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Criminal Law & Procedure > ... > Murder > Capital 
Murder > General Overview 

HN10[ ]  Murder, Capital Murder 

Ala. Code § 13A-5-39(1) defines a "capital offense" as 
an offense for which a defendant shall be punished by 
death or life imprisonment without the possibility of 
parole according to the provisions of the article. 
 

Criminal Law & Procedure > ... > Murder > Capital 
Murder > Elements 

Criminal Law & Procedure > ... > Murder > Felony 
Murder > General Overview 

HN11[ ]  Capital Murder, Elements 

Ala. Code § 13A-5-40 sets out those murders that 
constitute capital offenses, including murder during a 
robbery in the first degree or an attempt thereof, Ala. 
Code § 13-5-40(a)(2), and murder wherein two or more 
persons are murdered by the defendant by one act or 
pursuant to one scheme or course of conduct, Ala. 
Code § 13A-5-40(a)(10), and murder during a robbery in 
the first degree or an attempt thereof, Ala. Code § 13-5-
40(a)(2). 
 

Criminal Law & Procedure > ... > Murder > Capital 
Murder > Penalties 

HN12[ ]  Capital Murder, Penalties 

Ala. Code § 13A-5-43(d) provides that if a defendant is 
found guilty of a capital offense with which he or she 
was charged, the sentence shall be determined as 
provided for in Ala. Code §§ 13A-5-45 through 13A-5-
53. 
 

Criminal Law & 
Procedure > Sentencing > Appeals > Capital 
Punishment 

Criminal Law & Procedure > ... > Murder > Capital 
Murder > Penalties 

Criminal Law & Procedure > Sentencing > Capital 
Punishment > General Overview 

HN13[ ]  Appeals, Capital Punishment 

Ala. Code § 13A-5-45(a) provides that if a defendant is 
convicted of a capital offense, the trial court shall hold a 
separate sentencing hearing to determine whether the 
defendant shall be sentenced to life imprisonment 
without parole or to death. The sentencing hearing is 
conducted before a jury unless the hearing before the 
jury is waived, and the jury shall issue an advisory 
verdict of life imprisonment without parole or death, 
depending on its findings of aggravating and mitigating 
circumstances. Ala. Code § 13A-5-46. Ala. Code § 13A-
5-47 provides that the jury's advisory verdict is not 
binding on the trial court. Ala. Code § 13A-5-48 provides 
that, in determining its advisory verdict, a jury is to 
weigh the aggravating and mitigating circumstances it 
finds to exist to determine whether the proper sentence 
is life imprisonment without parole or death. Ala. Code 
§§ 13A-5-49 through 13A-5-51 address aggravating and 
mitigating circumstances. Ala. Code § 13A-5-51(7) 
provides that the defendant's age is a mitigating 
circumstance. Ala. Code § 13A-5-52 provides that the 
defendant's character or record and any of the 
circumstances of the offense offered by the defendant 
shall be included in determining whether the sentence 
should be life imprisonment without parole instead of 
death. Ala. Code § 13A-5-53 provides for appellate 
review when the death penalty is imposed. 
 

Criminal Law & Procedure > Sentencing > Capital 
Punishment > General Overview 

Criminal Law & Procedure > ... > Murder > Capital 
Murder > Penalties 

HN14[ ]  Sentencing, Capital Punishment 

See Ala. Code § 13A-5-59. 
 

Criminal Law & Procedure > Sentencing > Capital 
Punishment > General Overview 

Criminal Law & Procedure > ... > Murder > Capital 
Murder > Penalties 

HN15[ ]  Sentencing, Capital Punishment 

See Ala. Code § 13A-5-58. 
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Criminal Law & Procedure > Sentencing > Capital 
Punishment > General Overview 

Governments > Legislation > Interpretation 

HN16[ ]  Sentencing, Capital Punishment 

See Ala. Code § 13A-1-6. 
 

Criminal Law & Procedure > Sentencing > Capital 
Punishment > General Overview 

Governments > Legislation > Interpretation 

HN17[ ]  Sentencing, Capital Punishment 

Ala. Code § 13A-1-6 cmt. states that not only must the 
alleged misconduct be covered by the "fair import" of 
the Alabama Criminal Code provisions, the statute must 
be construed so that it gives fair warning of the nature of 
the conduct proscribed and the punishment authorized 
upon conviction. 
 

Criminal Law & 
Procedure > Sentencing > Imposition of 
Sentence > Factors 

Criminal Law & Procedure > Juvenile 
Offenders > Sentencing > General Overview 

HN18[ ]  Imposition of Sentence, Factors 

Miller's holding is not a categorical prohibition of a 
sentence of life imprisonment without parole for 
juveniles, but rather requires a sentencer to consider a 
juvenile's age and age-related characteristics before 
imposing such a sentence. The United States Supreme 
Court does not foreclose a sentencer's ability to impose 
a sentence of life imprisonment without parole for a 
juvenile in homicide cases, but requires only that a 
sentencer follow a certain process, considering an 
offender's youth and attendant characteristics, before 
imposing life without parole. 
 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Cruel & Unusual Punishment 

Criminal Law & Procedure > Sentencing > Cruel & 
Unusual Punishment 

Criminal Law & 
Procedure > Sentencing > Imposition of 
Sentence > Factors 

HN19[ ]  Fundamental Rights, Cruel & Unusual 
Punishment 

Age is relevant to the Eighth Amendment to the United 
States Constitution, U.S. Const. amend. VIII, and 
criminal procedure laws that fail to take defendants' 
youthfulness into account at all will be flawed. 
 

Criminal Law & Procedure > Juvenile 
Offenders > Sentencing > General Overview 

Criminal Law & Procedure > ... > Murder > Capital 
Murder > Penalties 

HN20[ ]  Juvenile Offenders, Sentencing 

Miller mandates individualized sentencing for juveniles 
charged with capital murder rather than a "one size fits 
all" imposition of a sentence of life imprisonment without 
the possibility of parole. 
 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Cruel & Unusual Punishment 

Criminal Law & Procedure > Sentencing > Cruel & 
Unusual Punishment 

HN21[ ]  Fundamental Rights, Cruel & Unusual 
Punishment 

The prohibition of cruel and unusual punishment in the 
Eighth Amendment to the United States Constitution, 
U.S. Const. amend. VIII, guarantees individuals the right 
not to be subjected to excessive sanctions. That right 
flows from the basic precept of justice that punishment 
for crime should be graduated and proportioned to both 
the offender and the offense. 
 

Criminal Law & Procedure > Juvenile 
Offenders > Sentencing > General Overview 

HN22[ ]  Juvenile Offenders, Sentencing 

For purposes of sentencing and punishment, juveniles 
have diminished culpability and greater prospects for 
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reform. 
 

Criminal Law & Procedure > ... > Murder > Capital 
Murder > General Overview 

Criminal Law & Procedure > Sentencing > Capital 
Punishment > General Overview 

HN23[ ]  Murder, Capital Murder 

A capital offense is defined as one punishable by the 
two harshest criminal sentences available: death and 
life imprisonment without the possibility of parole. 
Alabama's statutory scheme defines 18 classes of 
murders and the circumstances that make those 
murders subject to the harshest punishments under the 
law. 
 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Cruel & Unusual Punishment 

Criminal Law & Procedure > Sentencing > Cruel & 
Unusual Punishment 

Criminal Law & Procedure > ... > Murder > Capital 
Murder > Penalties 

Criminal Law & Procedure > Juvenile 
Offenders > Sentencing > General Overview 

HN24[ ]  Fundamental Rights, Cruel & Unusual 
Punishment 

Although the death penalty is categorically banned, a 
sentence of life imprisonment without the possibility of 
parole is possible for a juvenile homicide offender. 
However, it cannot be automatically imposed as a 
sentence on a juvenile homicide offender based on the 
heightened protections established for sentencing 
juveniles as set out in the United States Supreme 
Court's jurisprudence. It is the mandatory, determined at 
the outset, imposition of a sentence of life imprisonment 
without parole when sentencing juveniles that is outside 
constitutional boundaries. It is not the actual sentence of 
life imprisonment without parole that is barred in Miller. 
Instead, Miller requires that the sentence be reviewed 
for the possibility of parole. Miller's boundaries under the 
Eighth Amendment to the United States Constitution, 
U.S. Const. amend. VIII, when sentencing a juvenile 
homicide offender subject that sentence to the 

possibility of parole. Miller requires that a juvenile 
convicted of capital murder is entitled to have his life 
sentence reviewed for the possibility of parole. 
 

Governments > Legislation > Interpretation 

HN25[ ]  Legislation, Interpretation 

It is well settled that should a statute become invalid or 
unconstitutional in part, the part that is valid will be 
sustained where it can be separated from that part that 
is void. 
 

Criminal Law & Procedure > Juvenile 
Offenders > Sentencing > Capital Punishment 

Criminal Law & Procedure > Sentencing > Capital 
Punishment > General Overview 

HN26[ ]  Sentencing, Capital Punishment 

Ala. Code §§ 13A-5-58 and 13A-5-59 evidence the 
intent of the legislature that Alabama have a valid 
capital-murder statutory sentencing scheme as it applies 
to adults and to juveniles tried as adults. Severing the 
mandatory nature of a life-without-parole sentence for a 
juvenile to provide for the ameliorative possibility of 
parole because of characteristics attendant to youth 
does not invalidate Ala. Code § 13A-5-39. 
 

Criminal Law & Procedure > Sentencing > Capital 
Punishment > General Overview 

HN27[ ]  Sentencing, Capital Punishment 

The plain meaning of "capital" is the possibility of the 
death penalty. "Capital" is defined as punishable by 
execution; involving the death penalty. 
 

Criminal Law & Procedure > Juvenile 
Offenders > Sentencing > General Overview 

HN28[ ]  Juvenile Offenders, Sentencing 

A juvenile sentenced to a mandatory life-without-parole 
sentence must be resentenced with a consideration of 
the principles annunciated in Miller. A sentencing 
hearing for a juvenile convicted of a capital offense must 
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include consideration of: (1) the juvenile's chronological 
age at the time of the offense and the hallmark features 
of youth, such as immaturity, impetuosity, and failure to 
appreciate risks and consequences; (2) the juvenile's 
diminished culpability; (3) the circumstances of the 
offense; (4) the extent of the juvenile's participation in 
the crime; (5) the juvenile's family, home, and 
neighborhood environment; (6) the juvenile's emotional 
maturity and development; (7) whether familial and/or 
peer pressure affected the juvenile; (8) the juvenile's 
past exposure to violence; (9) the juvenile's drug and 
alcohol history; (10) the juvenile's ability to deal with the 
police; (11) the juvenile's capacity to assist his or her 
attorney; (12) the juvenile's mental-health history; (13) 
the juvenile's potential for rehabilitation; and (14) any 
other relevant factor related to the juvenile's youth. 
Some of the factors may not apply to a particular 
juvenile's case and some of the factors may overlap. 

Counsel: For Larry Henderson, Petitioner: Donald L. 
Colee, Jr., Birmingham; Raymond Johnson, The 
Johnson Law Firm, LLC, Birmingham. 
For Rashad Stoves, Petitoner: R. Wendell Sheffield, 
Sheffield & Lentine, P.C., Birmingham. 
For Respondent (1120140): Luther Strange, Attorney 
General, John M. Porter, Assistant Attorney General. 
For Respondent (1120202): Luther Strange, Attorney 
General, John Neiman, Deputy Attorney General, Kristi 
O. Wilkerson, Assistant Attorney General. 

Judges: BOLIN, Justice. Stuart, Parker, Main, Wise, 
and Bryan, JJ., concur. Shaw, J., concurs in part and 
concurs in the result. Moore, C.J., and Murdock, J., 
concur in the result. SHAW, Justice (concurring in part 
and concurring in the result). 

Opinion by: BOLIN 

Opinion 
  

 
 [*1263]  PETITION FOR WRIT OF MANDAMUS 

BOLIN, Justice. 

These petitions for a writ of mandamus seek the 
dismissal of capital-murder indictments against two 
juvenile offenders based on Roper v. Simmons, 543 
U.S. 551, 125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005), and 
Miller [*1264]  v. Alabama, 567 U.S.    , 132 S.Ct. 2455, 
183 L. Ed. 2d 407 (2012). HN1[ ] In Roper, the United 

States Supreme Court held that the Eighth Amendment 
bars capital punishment for juveniles, and, HN2[ ] in 
Miller, the Supreme Court held that the Eighth 
Amendment forbids a sentencing scheme that 
mandates a sentence of life imprisonment without the 
possibility of parole for juveniles. Both juveniles argue 
that Alabama's capital-murder statute is unconstitutional 
as applied to them because the mandatory 
 [**2] sentencing structure provides that all defendants 
charged with a capital offense, including juveniles, must 
receive either a sentence of death or a mandatory 
sentence of life imprisonment without parole. 

 
Facts and Procedural History 

On October 22, 2010, Larry Henderson, age 16 at the 
time of the offense, was indicted in Jefferson County for 
murder made capital because it was committed during 
the course of robbery in the first degree, see § 13A-5-
40(a)(2), Ala. Code 1975. On July 3, 2012, Henderson 
filed a motion to dismiss the capital-murder charge, 
arguing that the State may proceed with other charges 
against him but that the capital-murder charge must be 
dismissed because the mandatory punishment of life 
imprisonment without the possibility of parole for a 
juvenile is unconstitutional. On July 24, 2012, the trial 
court denied Henderson's motion to dismiss. On July 26, 
2012, Henderson filed a petition for a writ of mandamus 
in the Court of Criminal Appeals. That same day, 
Henderson also filed a motion to stay the trial 
proceedings, which the Court of Criminal Appeals 
granted. On October 16, 2012, the Court of Criminal 
Appeals entered an order denying Henderson's petition. 
That court  [**3] stated: 

"Larry Henderson filed this petition for a writ of 
mandamus requesting that we direct Judge Alfred 
Bahakel to grant his motion to dismiss the capital-
murder charges against him because, he says, the 
United States Supreme Court's decision in Miller v. 
Alabama, 567 U.S.    , 132 S.Ct. 2455, 183 L. Ed. 
2d 407 (2012), held that he cannot be sentenced to 
a term of life imprisonment without the possibility of 
parole. In October 2010, Henderson, who was 16 
years of age at the time of the offense, was indicted 
for murdering Alex Rogers during the course of a 
robbery, a violation of § 13A-5-40(a)(2), Ala. Code 
1975. In July 2012, Henderson moved to dismiss 
the indictment citing the recent case of Miller v. 
Alabama. The Supreme Court in Miller held that a 
mandatory term of life imprisonment without parole 
for a juvenile under the age of 18 at the time he 
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committed murder was a violation of the Eight 
Amendment prohibition against cruel and unusual 
punishment. In his motion to dismiss, Henderson 
argued that 'The State cannot proceed on a capital 
offense charge where the only punishment is life 
without parole for a juvenile, as such has been 
declared unconstitutional by the United States 
Supreme Court.' The  [**4] United States Supreme 
Court in Roper v. Simmons, 543 U.S. 551, 125 S. 
Ct. 1183, 161 L. Ed. 2d 1 (2005), previously held 
that a sentence of death for a juvenile under the 
age of 18 when he committed the offense was 
unconstitutional. 

"The State asserts that the United States Supreme 
Court in Miller did not vacate Miller's conviction, but 
only his mandatory sentence, and that the opinion 
affects only Henderson's sentence and not his 
conviction. 

"The Supreme Court in Miller addressed the validity 
only of Miller's sentence. The Supreme Court did 
not state that all sentences of life imprisonment 
without parole for juveniles who commit murder 
were barred, but that an individualized  [*1265]  
sentencing determination must be made at which 
time mitigating circumstances may be presented. 
Those state courts that have considered a juvenile 
case in light of Miller v. Alabama have remanded 
those cases for resentencing. See Henry v. State, 
(No.05-11-00676-CR, 2012 Tex. App. LEXIS 7159, 
August 24, 2012)(Tex. App. 2012)(not reported in 
S.W.3d); People v. Leak, (No. 304713, 2012 Mich. 
App. LEXIS 1522, August 2, 2012) (Mich. Ct. App. 
2012) (not reported in N.W.2d); Commonwealth v. 
Knox, 2012 PA Super 148, 50 A.3d 749 (Pa. Super. 
Ct. 2012)(remanded the case for resentencing in 
light of Miller); State v. Lockheart, 820 N.W.2d 769 
(Iowa Ct. App. 2012) [**5] (final publication 
pending); State v. Bennett, 820 N.W.2d 769 (Iowa 
Ct. App. 2012) (unpublished opinion). 
"Henderson has failed to show a clear legal right to 
have the capital-murder indictment against him 
dismissed. Accordingly, this petition for a writ of 
mandamus is denied." 

On July 13, 2012, Rashad Stoves, age 17 at the time of 
the offense, was indicted in Jefferson County for murder 
made capital because it was committed during the 
course of a robbery in the first degree, see § 13A-5-
40(a)(2), and murder made capital because two or more 
persons were killed, see § 13A-5-40(a)(10), Ala. Code 
1975. On September 5, 2012, Stoves filed a motion to 

dismiss the capital-murder charges, arguing that the 
State cannot prosecute a juvenile for a capital offense 
where the only two possible punishments are death or 
life imprisonment without the possibility of parole. On 
September 13, 2012, the trial court denied the motion to 
dismiss, stating: 

"The United States Supreme Court in Miller v. 
Alabama, [567 U.S.    ,] 132 S.Ct. 2455, 183 L. Ed. 
2d 407 (2012), rendered unconstitutional the 
mandatory imposition of life without parole for those 
defendants under the  [**6] age of 18 at the time of 
their alleged offense. This decision did not have the 
effect of invalidating capital offenses as they apply 
to these defendants. It instead altered the 
mandatory punishment component." 

On September 28, 2012, Stoves filed a petition for a writ 
of mandamus with the Court of Criminal Appeals. On 
November 8, 2012, the Court of Criminal Appeals 
entered an order denying Stoves's petition, which order 
was substantially the same as the order entered on 
Henderson's petition. 

Both Henderson and Stoves timely filed petitions for 
writs of mandamus with this Court. We have 
consolidated these petitions for the purpose of writing 
one opinion, and we hereinafter refer to Henderson and 
Stoves collectively as "the juveniles." 

 
Standard of Review 

 

HN3[ ] "'A writ of mandamus is an extraordinary 
remedy, and it "will be issued only when there is: 1) 
a clear legal right in the petitioner to the order 
sought; 2) an imperative duty upon the respondent 
to perform, accompanied by a refusal to do so; 3) 
the lack of another adequate remedy; and 4) 
properly invoked jurisdiction of the court."'" 

Ex parte Monsanto Co., 862 So. 2d 595, 604 (Ala. 
2003)(quoting Ex parte Butts, 775 So. 2d 173, 176 (Ala. 
2000),  [**7] quoting in turn Ex parte United Serv. 
Stations, Inc., 628 So. 2d 501, 503 (Ala. 1993)). 

Rule 21(e)(1), Ala. R. App. P., provides, in pertinent 
part: 

"(1) HN4[ ] A decision of a court of appeals on an 
original petition for writ of mandamus or prohibition 
or other extraordinary writ (i.e., a decision on a 
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petition filed in the court of appeals) may be 
reviewed de novo in the supreme court, and an 
application for rehearing in the court of appeals is 
not a prerequisite for such review. If an original 
petition for  [*1266]  extraordinary relief has been 
denied by the court of appeals, review may be had 
by filing a similar petition in the supreme court (and, 
in such a case, in the supreme court the petition 
shall seek a writ directed to the trial judge)." 

The juveniles seek a dismissal of their indictments. Rule 
13.5(c), Ala. R. Crim. P., provides: 

"(c) HN5[ ] Effect of Defect in Charge. 
"(1) A motion to dismiss the indictment may be 
based upon objections to the venire, the lack of 
legal qualifications of an individual grand juror, the 
legal insufficiency of the indictment, or the failure of 
the indictment to charge an offense. 

"(2) No charge shall be deemed invalid, nor shall 
the trial, judgment, or other proceedings 
 [**8] thereon be stayed, arrested, or in any manner 
affected, for any defect or imperfection in the 
charge which does not tend to prejudice the 
substantial rights of the defendant upon the merits." 

HN6[ ] Rule 13.5(c) allows for a pretrial dismissal of an 
indictment based upon "the legal insufficiency of the 
indictment, or the failure of the indictment to charge an 
offense." The juveniles' arguments that the capital-
murder indictments were unconstitutional as applied to 
them in that the indictments failed to charge them with a 
valid crime under the United States Constitution is the 
proper subject of a petition for a writ of mandamus 
seeking review of the orders denying their motions to 
dismiss the indictments. 

 
Discussion 

HN7[ ] The Eighth Amendment to the United States 
Constitution provides that "[e]xcessive bail shall not be 
required, nor excessive fines, nor cruel and unusual 
punishments inflicted." The United States Supreme 
Court has explained: 

HN8[ ] "The Eighth Amendment's prohibition of 
cruel and unusual punishment 'guarantees 
individuals the right not to be subjected to 
excessive sanctions.' Roper [v. Simmons], 543 U.S. 
[551,] 560, 125 S. Ct. 1183, 161 L. Ed. 2d 1 
[(2005)]. That right, we have explained, 'flows from 
the basic "precept of  [**9] justice that punishment 

for crime should be graduated and proportioned"' to 
both the offender and the offense. Ibid. (quoting 
Weems v. United States, 217 U.S. 349, 367, 30 S. 
Ct. 544, 54 L. Ed. 793 (1910)). As we noted the last 
time we considered life-without-parole sentences 
imposed on juveniles, '[t]he concept of 
proportionality is central to the Eighth Amendment.' 
Graham [v. Florida], 560 U.S. 48, ___[, 130 S.Ct. 
2011, 2021, 176 L. Ed. 2d 825 (2010)]. And we 
view that concept less through a historical prism 
than according to '"the evolving standards of 
decency that mark the progress of a maturing 
society."' Estelle v. Gamble, 429 U.S. 97, 102, 97 
S. Ct. 285, 50 L. Ed. 2d 251 (1976)(quoting Trop v. 
Dulles, 356 U.S. 86, 101, 78 S. Ct. 590, 2 L. Ed. 2d 
630 (1958) (plurality opinion))." 

Miller v. Alabama, 567 U.S. at    , 132 S.Ct. at 2463. 

In order to address whether the juveniles' capital-murder 
indictments should be dismissed, we must first discuss 
the United States Supreme Court's jurisprudence 
regarding sentencing for juveniles convicted of capital 
offenses. 

In Thompson v. Oklahoma, 487 U.S. 815, 108 S. Ct. 
2687, 101 L. Ed. 2d 702 (1988), a plurality of the 
Supreme Court invalidated the death penalty for 
juveniles younger than 16 years old at the time of their 
offense who had been sentenced under statutory 
schemes specifying "no  [**10] minimum age at which 
the commission of a capital crime can lead to the 
offender's execution." 487 U.S. at 857-58 (O'Connor, J., 
concurring). The plurality began by restating that the 
authors  [*1267]  of the Eighth Amendment did not 
attempt to define the contours of cruel and unusual 
punishment, but "delegated that task to future 
generations of judges who have been guided by the 
'evolving standards of decency that mark the progress 
of a maturing society.'" 487 U.S. at 821 (quoting Trop v. 
Dulles, 356 U.S. 86, 101, 78 S. Ct. 590, 2 L. Ed. 2d 630 
(1958)). The Court then determined society's evolving 
standards of decency by reviewing the work product of 
state legislatures and sentencing juries and judges: 

"The line between childhood and adulthood is 
drawn in different ways by various States. There is, 
however, complete or near unanimity among all 50 
States and the District of Columbia in treating a 
person under 16 as a minor for several important 
purposes. In no State may a 15-year-old vote or 
serve on a jury. Further, in all but one State a 15-
year-old may not drive without parental consent, 
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and in all but four States a 15-year-old may not 
marry without parental consent. Additionally, in 
those States that have legislated on the 
 [**11] subject, no one under age 16 may purchase 
pornographic materials (50 States), and in most 
States that have some form of legalized gambling, 
minors are not permitted to participate without 
parental consent (42 States). Most relevant, 
however, is the fact that all States have enacted 
legislation designating the maximum age for 
juvenile court jurisdiction at no less than 16. All of 
this legislation is consistent with the experience of 
mankind, as well as the long history of our law, that 
the normal 15-year-old is not prepared to assume 
the full responsibilities of an adult. 

"Most state legislatures have not expressly 
confronted the question of establishing a minimum 
age for imposition of the death penalty. In 14 
States, capital punishment is not authorized at all, 
and in others capital punishment is authorized but 
no minimum age is expressly stated in the death 
penalty statute. One might argue on the basis of 
this body of legislation that there is no chronological 
age at which the imposition of the death penalty is 
unconstitutional and that our current standards of 
decency would still tolerate the execution of 10-
year-old children. We think it self-evident that such 
an argument is unacceptable;  [**12] indeed, no 
such argument has been advanced in this case. If, 
therefore, we accept the premise that some 
offenders are simply too young to be put to death, it 
is reasonable to put this group of statutes to one 
side because they do not focus on the question of 
where the chronological age line should be drawn. 
When we confine our attention to the 18 States that 
have expressly established a minimum age in their 
death-penalty statutes, we find that all of them 
require that the defendant have attained at least the 
age of 16 at the time of the capital offense. 

"The conclusion that it would offend civilized 
standards of decency to execute a person who was 
less than 16 years old at the time of his or her 
offense is consistent with the views that have been 
expressed by respected professional organizations, 
by other nations that share our Anglo-American 
heritage, and by the leading members of the 
Western European community. Thus, the American 
Bar Association and the American Law Institute 
have formally expressed their opposition to the 
death penalty for juveniles. Although the death 
penalty has not been entirely abolished in the 

United Kingdom or New Zealand (it has been 
abolished in Australia,  [**13] except in the State of 
New South Wales, where it is available for treason 
and piracy), in neither of those countries may a 
juvenile  [*1268]  be executed. The death penalty 
has been abolished in West Germany, France, 
Portugal, The Netherlands, and all of the 
Scandinavian countries, and is available only for 
exceptional crimes such as treason in Canada, 
Italy, Spain, and Switzerland. Juvenile executions 
are also prohibited in the Soviet Union." 

487 U.S. at 824-31 (footnotes omitted). 

The Court in Thompson went on to address the second 
societal factor regarding the behavior of juries, noting 
the infrequency of juries' imposing the death penalty on 
offenders under the age of 16. The Court explained: 

"It is generally agreed 'that punishment should be 
directly related to the personal culpability of the 
criminal defendant.' California v. Brown, 479 U.S. 
538, 545, 107 S. Ct. 837, 93 L. Ed. 2d 934 
(1987)(O'Connor, J., concurring). There is also 
broad agreement on the proposition that 
adolescents as a class are less mature and 
responsible than adults. We stressed this difference 
in explaining the importance of treating the 
defendant's youth as a mitigating factor in capital 
cases: 

"'But youth is more than a chronological fact. It 
is a time  [**14] and condition of life when a 
person may be most susceptible to influence 
and to psychological damage. Our history is 
replete with laws and judicial recognition that 
minors, especially in their earlier years, 
generally are less mature and responsible than 
adults. Particularly "during the formative years 
of childhood and adolescence, minors often 
lack the experience, perspective, and 
judgment" expected of adults. Bellotti v. Baird, 
443 U.S. 622, 635, 99 S. Ct. 3035, 61 L. Ed. 2d 
797 (1979).' Eddings v. Oklahoma, 455 U.S. 
104, 115-116, 102 S. Ct. 869, 71 L. Ed. 2d 1 
(1982) (footnotes omitted). 

"To add further emphasis to the special mitigating 
force of youth, Justice Powell quoted the following 
passage from the 1978 Report of the Twentieth 
Century Fund Task Force on Sentencing Policy 
Toward Young Offenders: 

"'"[A]dolescents, particularly in the early and 
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middle teen years, are more vulnerable, more 
impulsive, and less self-disciplined than adults. 
Crimes committed by youths may be just as 
harmful to victims as those committed by older 
persons, but they deserve less punishment 
because adolescents may have less capacity 
to control their conduct and to think in long-
range terms than adults. Moreover, youth 
crime as such is not exclusively the offender's 
 [**15] fault; offenses by the young also 
represent a failure of family, school, and the 
social system, which share responsibility for 
the development of America's youth."' 455 
U.S., at 115, n. 11. 

"Thus, the Court has already endorsed the 
proposition that less culpability should attach to a 
crime committed by a juvenile than to a comparable 
crime committed by an adult. The basis for this 
conclusion is too obvious to require extended 
explanation. Inexperience, less education, and less 
intelligence make the teenager less able to 
evaluate the consequences of his or her conduct 
while at the same time he or she is much more apt 
to be motivated by mere emotion or peer pressure 
than is an adult. The reasons why juveniles are not 
trusted with the privileges and responsibilities of an 
adult also explain why their irresponsible conduct is 
not as morally reprehensible as that of an adult." 

487 U.S. at 834-35 (footnotes omitted). 

 [*1269]  The last discussion of the plurality in 
Thompson was the dual purposes of retribution and 
deterrence of prospective offenders served by the death 
penalty. The Court concluded that given the lesser 
culpability of a juvenile offender, the juvenile's capacity 
for growth, and society's  [**16] fiduciary obligations to 
its children, retribution was inapplicable to the execution 
of a 15-year-old. The Court also concluded that the 
deterrence purpose is equally unacceptable with regard 
to juveniles because it would be highly unlikely that the 
teenage offender has made the kind of cold-blooded, 
cost-benefit analysis that attaches any weight to the 
possibility of execution, and because it is fanciful to 
believe that a 15- year-old would be deterred by the 
knowledge that a small number of persons his age have 
been executed during the 20th century. 

Shortly thereafter, in 1989, a plurality of the Supreme 
Court affirmed death-penalty sentences for a 16-year-
old and a 17-year-old in Stanford v. Kentucky, 492 U.S. 
361, 109 S. Ct. 2969, 106 L. Ed. 2d 306 (1989). In 
Stanford,  [**17] the Supreme Court concluded that 

there was no national consensus prohibiting the 
execution of juvenile offenders who commit murder at 
16 or 17 years of age. The Court noted that, of the 37 
legislatures whose laws permitted capital punishment, 
15 declined to impose it upon 16- and 17-year-old 
offenders and this did not establish the degree of 
national consensus the Court had previously thought 
sufficient to label a particular punishment cruel and 
unusual. 

The defendants in Stanford argued that even if the laws 
do not establish a consensus, the reluctance of 
prosecutors to seek and juries to impose capital 
punishment shows that contemporary society views 
capital punishment as inappropriate. The Stanford Court 
stated that given the undisputed fact that a far smaller 
percentage of capital crimes are committed by persons 
under the age of 18, the discrepancy in treatment is 
much less than it might seem. The Court noted that 
such a discrepancy does not establish that the death 
penalty for persons under 18 is categorically 
unacceptable to prosecutors and juries. 

In response to the defendants' argument that juveniles 
are not trusted with the privileges and responsibilities of 
adults and, therefore,  [**18] that juveniles' irresponsible 
conduct should not be viewed as being as morally 
reprehensible as that of adults, the Stanford Court 
stated: 

"This last point suggests why there is also no 
relevance to the laws cited by petitioners and their 
amici which set 18 or more as the legal age for 
engaging in various activities, ranging from driving 
to drinking alcoholic beverages to voting. It is, to 
begin with, absurd to think that one must be mature 
enough to drive carefully, to drink responsibly, or to 
vote intelligently, in order to be mature enough to 
understand that murdering another human being is 
profoundly wrong, and to conform one's conduct to 
that most minimal of all civilized standards. But 
even if the requisite degrees of maturity were 
comparable, the age statutes in question would still 
not be relevant. They do not represent a social 
judgment that all persons under the designated 
ages are not responsible enough to drive, to drink, 
or to vote, but at most a judgment that the vast 
majority are not. These laws set the appropriate 
ages for the operation of a system that makes its 
determinations in gross, and that does not conduct 
individualized maturity tests for each driver, drinker, 
 [**19] or voter. The criminal justice system, 
however, does provide individualized testing. In the 
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realm of capital punishment in particular, 
'individualized consideration [is] a constitutional 
requirement,'  [*1270]  Lockett v. Ohio, 438 U.S. 
586, 605, 98 S. Ct. 2954, 57 L. Ed. 2d 973 
(1978)(opinion of Burger, C.J.)(footnote omitted); 
see also Zant v. Stephens, 462 U.S. 862, 879, 103 
S. Ct. 2733, 77 L. Ed. 2d 235 (1983) (collecting 
cases), and one of the individualized mitigating 
factors that sentencers must be permitted to 
consider is the defendant's age, see Eddings v. 
Oklahoma, 455 U.S. 104, 115-116, 102 S. Ct. 869, 
71 L. Ed. 2d 1 (1982). Twenty-nine States, 
including both Kentucky and Missouri, have codified 
this constitutional requirement in laws specifically 
designating the defendant's age as a mitigating 
factor in capital cases. Moreover, the 
determinations required by juvenile transfer statutes 
to certify a juvenile for trial as an adult ensure 
individualized consideration of the maturity and 
moral responsibility of 16- and 17-year-old 
offenders before they are even held to stand trial as 
adults. The application of this particularized system 
to the petitioners can be declared constitutionally 
inadequate only if there is a consensus, not that 17 
or 18 is the age at which most persons, or even 
 [**20] almost all persons, achieve sufficient 
maturity to be held fully responsible for murder; but 
that 17 or 18 is the age before which no one can 
reasonably be held fully responsible. What displays 
society's views on this latter point are not the ages 
set forth in the generalized system of driving, 
drinking, and voting laws cited by petitioners and 
their amici, but the ages at which the States permit 
their particularized capital punishment systems to 
be applied." 

492 U.S. at 374-77 (footnotes omitted). The Supreme 
Court also rejected the defendants' arguments that 
legitimate goals of penology, e.g., deterrence and 
retribution, invalidated the reasons for capital 
punishment of 16- and 17-year-olds. The defendants 
had argued that capital punishment fails to deter 
because juveniles have less developed cognitive skills 
than adults and are less likely to fear death and that 
capital punishment fails to exact retribution because 
juveniles are less mature and less responsible and, 
consequently, less morally blameworthy. The Court 
concluded: 

"If such evidence could conclusively establish the 
entire lack of deterrent effect and moral 
responsibility, resort to the Cruel and Unusual 
Punishments Clause  [**21] would be unnecessary; 

the Equal Protection Clause of the Fourteenth 
Amendment would invalidate these laws for lack of 
rational basis. See Dallas v. Stanglin, 490 U.S. 19, 
109 S. Ct. 1591, 104 L. Ed. 2d 18 (1989). But as 
the adjective 'socioscientific' suggests (and insofar 
as evaluation of moral responsibility is concerned 
perhaps the adjective 'ethicoscientific' would be 
more apt), it is not demonstrable that no 16-year-
old is 'adequately responsible' or significantly 
deterred. It is rational, even if mistaken, to think the 
contrary. The battle must be fought, then, on the 
field of the Eighth Amendment; and in that struggle 
socioscientific, ethicoscientific, or even purely 
scientific evidence is not an available weapon. The 
punishment is either 'cruel and unusual' (i.e., 
society has set its face against it) or it is not. The 
audience for these arguments, in other words, is 
not this Court but the citizenry of the United States. 
It is they, not we, who must be persuaded. For as 
we stated earlier, our job is to identify the 'evolving 
standards of decency'; to determine, not what they 
should be, but what they are. We have no power 
under the Eighth Amendment to substitute our 
belief in the scientific evidence for the society's 
 [**22] apparent skepticism. In short, we 
emphatically reject petitioner's suggestion that the 
issues in this case permit us to apply our 'own 
informed judgment,' Brief for Petitioner [*1271]  in 
No. 87-6026, p. 23, regarding the desirability of 
permitting the death penalty for crimes by 16- and 
17-year-olds. 

"We reject the dissent's contention that our 
approach, by 'largely return[ing] the task of defining 
the contours of Eighth Amendment protection to 
political majorities,' leaves '"[c]onstitutional doctrine 
[to] be formulated by the acts of those institutions 
which the Constitution is supposed to limit,"' post, at 
391, 392 (citation omitted). When this Court cast 
loose from the historical moorings consisting of the 
original application of the Eighth Amendment, it did 
not embark rudderless upon a wide-open sea. 
Rather, it limited the Amendment's extension to 
those practices contrary to the 'evolving standards 
of decency that mark the progress of a maturing 
society.' Trop v. Dulles, 356 U.S. [86], at 101, 78 S. 
Ct. 590, 2 L. Ed. 2d 630 [(1958)] (plurality 
opinion)(emphasis added). It has never been 
thought that this was a shorthand reference to the 
preferences of a majority of this Court. By reaching 
a decision supported neither  [**23] by 
constitutional text nor by the demonstrable current 
standards of our citizens, the dissent displays a 
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failure to appreciate that 'those institutions which 
the Constitution is supposed to limit' include the 
Court itself. To say, as the dissent says, that '"it is 
for us ultimately to judge whether the Eighth 
Amendment permits imposition of the death 
penalty,"' post, at 391 (emphasis added), quoting 
Enmund v. Florida, 458 U.S. [782], at 797, 102 S. 
Ct. 3368, 73 L. Ed. 2d 1140 [(1982)] -- and to mean 
that as the dissent means it, i.e., that it is for us to 
judge, not on the basis of what we perceive the 
Eighth Amendment originally prohibited, or on the 
basis of what we perceive the society through its 
democratic processes now overwhelmingly 
disapproves, but on the basis of what we think 
'proportionate' and 'measurably contributory to 
acceptable goals of punishment' -- to say and mean 
that, is to replace judges of the law with a 
committee of philosopher-kings." 

492 U.S. at 378-79. 

We note that the same day the United States Supreme 
Court released Stanford, it released Penry v. Lynaugh, 
492 U.S. 302, 109 S. Ct. 2934, 106 L. Ed. 2d 256 
(1989), in which the Court held that the Eighth 
Amendment did not mandate a categorical exemption 
from the death penalty for  [**24] the mentally retarded. 
In 2002, the Supreme Court revisited the issue in Atkins 
v. Virginia, 536 U.S. 304, 122 S. Ct. 2242, 153 L. Ed. 2d 
335 (2002). The Atkins Court concluded that standards 
of decency had evolved since Penry and a national 
consensus had developed against the execution of the 
mentally retarded. Along with that national consensus, 
the Court identified two reasons to categorically exclude 
the mentally retarded from the death penalty: the 
impairments of the mentally retarded offenders make it 
less defensible to impose the death penalty as 
retribution for past crimes and less likely that the death 
penalty will have a deterrent effect, and the reduced 
capacity of mentally retarded offenders places them at 
greater risk of wrongful execution. 

In 2005, the Supreme Court revisited whether it was 
permissible under the Eighth Amendment and the 
Fourteenth Amendment to execute a juvenile offender 
who was younger than 18 years of age. In Roper v. 
Simmons, 543 U.S. 551, 125 S. Ct. 1183, 161 L. Ed. 2d 
1, a majority of the Supreme Court categorically 
prohibited the imposition of the death penalty against 
defendants who committed a capital offense before the 
age of 18. Simmons was 17 years old when he and a 
juvenile accomplice broke into the victim's  [**25] house 
with the stated intent to kill whomever they found inside. 

Simmons assured  [*1272]  his accomplice that they 
could get away with the murder because they were 
under the age of 18. After breaking into the victim's 
house, Simmons recognized the victim because the two 
had been involved in an automobile accident months 
earlier. Simmons bound the victim's eyes, mouth, 
hands, and feet, covered her face with a towel, and 
threw her from a railroad trestle into a body of water, 
where she drowned. Simmons was charged with 
burglary, kidnapping, stealing, and first-degree murder, 
and he was tried as an adult. Simmons was convicted 
and was sentenced to death. The Missouri Supreme 
Court reversed the sentence in Simmons's habeas 
corpus proceedings brought against the superintendent 
of the correctional facility where Simmons was being 
housed. The superintendent appealed to the United 
States Supreme Court for reinstatement of the death 
penalty, arguing that the Missouri Court had 
misinterpreted United States Supreme Court precedent. 

The United States Supreme Court concluded that by 
2005 there was a national consensus against the death 
penalty for juveniles, as 30 states prohibited the death 
penalty for  [**26] juveniles (12 rejecting the death 
penalty altogether and 18 maintaining the death penalty 
but either expressly or by judicial interpretation 
excluding the death penalty for juveniles). The Court 
also noted that the practice of executing juveniles was 
infrequent in those states without a formal prohibition 
against the practice. 

The Court in Roper v. Simmons recognized three broad 
differences between juveniles under 18 and adults. The 
Court cited a number of scientific studies indicating that 
a juvenile's lack of maturity and underdeveloped sense 
of responsibility often result in impetuous and ill-
considered actions and decisions. The Court also noted 
that juveniles differ from adults in that they are more 
susceptible to negative influences and outside 
pressures, including peer pressure. The third broad 
difference is that a juvenile's character is not as well 
formed as that of an adult, i.e., the personalty traits of 
juveniles are more transitory and less fixed. The 
Supreme Court concluded that based upon the 
diminished capacity of juveniles, retribution and 
deterrence do not provide a justification for imposing the 
death penalty on juveniles. 

In 2010, the Supreme Court addressed whether 
 [**27] the Eighth Amendment prohibits the imposition of 
a sentence of life imprisonment without the possibility of 
parole on juvenile offenders who have committed 
nonhomicide offenses. Graham v. Florida, 560 U.S. 48, 
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130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010). Terrence 
Graham was 16 years old when he and a friend put on 
masks and entered a restaurant at closing time through 
a rear entrance an accomplice had unlocked. Although 
their robbery attempt failed, one of Graham's 
accomplices hit the restaurant manager with a steel bar. 
Graham pleaded guilty in adult court to "armed burglary 
with assault" and to "attempted armed robbery," and the 
trial court withheld adjudication of guilt and sentenced 
him to 3 years' probation, including 12 months in jail 
(Graham received credit for the time he had served 
awaiting trial and was released). Six months later, 
Graham and two accomplices broke into a house and 
Graham held a gun to the homeowner's head and took a 
gold crucifix during the robbery. That same night, one of 
Graham's accomplices was shot during an attempt at 
another robbery, and, when Graham dropped his 
accomplice off at the hospital, he almost crashed into a 
sheriff's car, which Graham then led on a high-speed 
chase. Following  [**28] Graham's arrest, his probation 
officer filed an affidavit asserting that Graham had 
violated his probation  [*1273]  by possessing a firearm, 
by committing new crimes, and by associating with 
persons engaged in criminal activity. Graham was 
sentenced to life imprisonment, and, because Florida 
had abolished its parole system, a sentence of life 
imprisonment gave him no possibility of parole. 

The Supreme Court in Graham held that a sentence of 
life imprisonment without the possibility of parole for 
juveniles not charged with a homicide violates the 
Eighth Amendment. Applying the same analysis used in 
Roper, the Supreme Court began by examining 
legislative enactments to determine whether a national 
consensus against sentencing juveniles to life 
imprisonment without the possibility of parole existed. 
The Supreme Court noted that although 37 states and 
the District of Columbia allow such sentences, actual 
sentencing practices indicate that such sentences are 
imposed infrequently. Eleven jurisdictions nationwide 
impose life-imprisonment-without-parole sentences on 
juvenile offenders, while 26 states, the District of 
Columbia, and the federal government do not impose 
them. Graham, 560 U.S. at ___, 130 S.Ct. at 2023. 
 [**29] The Court concluded that because the 
sentencing practice was exceedingly rare, "'it is fair to 
say that a national consensus has developed against 
it.'" Graham, 560 U.S. at ___, 130 S.Ct. at 2026 (quoting 
Atkins v. Virginia, 536 U.S. at 316). In short, even 
though a majority of states allowed a sentence of life 
imprisonment without parole for nonhomicide juvenile 
offenders, the Supreme Court concluded that the fact 
that the option was rarely used amounted to a 

consensus against the practice. 

Although the Supreme Court determined that that 
consensus was entitled to great weight, the Court stated 
that it must still exercise its independent judgment to 
determine whether the Eighth Amendment prohibits 
imposing upon a juvenile who has committed a 
nonhomicide offense a sentence of life imprisonment 
without the possibility of parole. Graham, 560 U.S. at 
___, 130 S.Ct. at 2026. Exercising independent 
judgment required the Court to consider the culpability 
of the offenders, the severity of the punishment, and the 
legitimate penological goals served by the sentencing 
practice. Graham, 560 U.S. at ___, 130 S.Ct. at 2026. 
Discussing its rationale in Roper that juveniles have 
lessened culpability  [**30] because of their lack of 
maturity and their underdeveloped sense of 
responsibility, their susceptibility to outside pressures, 
and their character, which is still being formed, the 
Supreme Court concluded that the penological 
justifications for a life-imprisonment-without-parole 
sentence for nonhomicide offenses were not served 
when the defendant was a juvenile. 

The Supreme Court recognized that prohibiting a life-
imprisonment-without-parole sentence for a juvenile 
nonhomicide offender did not mean that the juvenile 
would be guaranteed to be eventually released. 

"A State is not required to guarantee eventual 
freedom to a juvenile offender convicted of a 
nonhomicide crime. What the State must do, 
however, is give defendants like Graham some 
meaningful opportunity to obtain release based on 
demonstrated maturity and rehabilitation. It is for 
the State, in the first instance, to explore the means 
and mechanisms for compliance. It bears 
emphasis, however, that while the Eighth 
Amendment forbids a State from imposing a life 
without parole sentence to a juvenile offender, it 
does not require the State to release the offender 
during his natural life. Those who commit truly 
horrifying crimes  [**31] as juveniles may turn out to 
be irredeemable, and thus deserving of 
incarceration for the duration of their lives. The 
Eighth Amendment  [*1274]  does not foreclose the 
possibility that persons convicted of nonhomicide 
crimes committed before adulthood will remain 
behind bars for life. It does forbid States from 
making the judgment at the outset that those 
offenders never will be fit to reenter society." 

560 U.S. at ___, 130 S.Ct. at 2030. 
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The Graham Court determined that state criminal-
procedure laws requiring consideration of the offender's 
age as it related to a prosecutor's charging decisions did 
not mitigate the need for a categorical rule prohibiting 
the imposition of a sentence of life imprisonment without 
parole on a juvenile nonhomicide offender, because 
sentencing a juvenile nonhomicide offender based on a 
subjective judgment that the juvenile's crimes 
demonstrate an irretrievably depraved character would 
be inconsistent with the Eighth Amendment. The 
Supreme Court noted that the judgments of other 
nations and the international community generally reject 
such a sentencing practice. Although not dispositive as 
to the meaning of the Eighth Amendment, the Supreme 
Court posited that international  [**32] opinion on the 
practice is not irrelevant. 

Most recently, the Supreme Court in Miller v. Alabama, 
supra, addressed whether the Eighth Amendment 
forbids a sentencing scheme that mandates a sentence 
of life imprisonment without the possibility of parole for 
juvenile offenders who have committed homicides. 
Miller involved two cases in which the offenders were 
14-year-olds. The first juvenile, Kuntrell Jackson, and 
two other boys decided to rob a video store in Blythville, 
Arkansas. On the way to the store, Jackson learned that 
one of the boys, Derrick Shields, was carrying a sawed-
off shotgun in his clothing. Jackson decided to stay 
outside when the two other boys entered the store. 
Shields pointed the gun at the store clerk and 
demanded money. The clerk refused. A few moments 
later, Jackson went into the store, where Shields was 
still demanding money from the clerk. The clerk 
threatened to call the police, and Shields shot and killed 
her. Arkansas law provides that a juvenile may be tried 
as an adult, and it further provides that a defendant 
convicted of capital murder shall be sentenced to death 
or to life imprisonment without the possibility of parole. 

The other case involved 14-year-old  [**33] Evan Miller, 
who was at home in Lawrence County, Alabama, with a 
friend when a neighbor came to the house to make a 
drug deal with Miller's mother. The two boys followed 
the neighbor back to his trailer, where all three smoked 
marijuana and consumed alcohol. When the neighbor 
passed out, Miller stole his wallet, splitting the $300 in 
the wallet with his friend. Miller then tried to put the 
wallet back in the neighbor's pocket, but the neighbor 
woke up and grabbed Miller by the throat. The friend hit 
the neighbor with a baseball bat, and, once released 
from the neighbor's grasp, Miller grabbed the bat and 
repeatedly struck the neighbor. The juveniles left but 
returned to cover up evidence of their crime. They lit two 

fires, and the neighbor eventually died from his injuries 
and smoke inhalation. 

Both Miller and Jackson were tried as adults, convicted, 
and sentenced to the mandatory sentence of life 
imprisonment without the possibility of parole because 
the Supreme Court's decision in Roper had invalidated 
the death penalty for juveniles. The Supreme Court first 
looked at its categorical bans on sentencing practices 
based on mismatches between culpability of a class of 
offenders and the  [**34] severity of the penalty. The 
Supreme Court cited Roper, Graham, Kennedy v. 
Louisiana, 554 U.S. 407, 128 S. Ct. 2641, 171 L. Ed. 
2d 525 [*1275]  (2008), and Atkins. The Court also 
looked at cases where it had prohibited mandatory 
imposition of capital punishment, instead requiring that 
sentencing authorities consider the characteristics of a 
defendant and the details of the offense before 
sentencing the defendant to death, citing Woodson v. 
North Carolina, 428 U.S. 280, 304, 96 S. Ct. 2978, 49 L. 
Ed. 2d 944 (1976)(holding that the mandatory 
sentencing scheme was flawed because it gave no 
significance to "the character and record of the 
individual offender or the circumstances" of the offense 
and "exclud[ed] from consideration ... the possibility of 
compassionate or mitigating factors"), and Lockett v. 
Ohio, 438 U.S. 586, 604, 98 S. Ct. 2954, 57 L. Ed. 2d 
973 (1978)(plurality opinion)(holding that sentencing 
scheme that permitted a limited range of mitigating 
evidence was unconstitutional because "the Eighth and 
Fourteenth Amendments require that the sentencer ... 
not be precluded from considering, as a mitigating 
factor, any aspect of a defendant's character or record 
and any of the circumstances of the offense that the 
defendant proffers as a basis for a sentence less than 
death"). The Miller  [**35] Court concluded that these 
two strands of precedent led it to conclude that a 
mandatory sentence of life imprisonment without the 
possibility of parole for juveniles violated the prohibition 
against cruel and unusual punishment in the Eighth 
Amendment. 

The Miller Court discussed Roper and Graham at length 
and recognized that "distinctive attributes of youth 
diminish the penological justifications for imposing the 
harshest sentences on juvenile offenders, even when 
they commit terrible crimes." 567 U.S. at    , 132 S.Ct. at 
2465. The Miller Court stated: 

"In light of Graham's reasoning, these decisions too 
show the flaws of imposing mandatory life-without-
parole sentences on juvenile homicide offenders. 
Such mandatory penalties, by their nature, preclude 
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a sentencer from taking account of an offender's 
age and the wealth of characteristics and 
circumstances attendant to it. Under these 
schemes, every juvenile will receive the same 
sentence as every other--the 17-year-old and the 
14-year-old, the shooter and the accomplice, the 
child from a stable household and the child from 
chaotic and abusive one. And still worse, each 
juvenile (including these two 14-year-olds) will 
receive the same  [**36] sentence as the vast 
majority of adults committing similar homicide 
offenses--but really, as Graham noted, a greater 
sentence than those adults will serve. In meting out 
the death penalty, the elision of all these 
differences would be strictly forbidden. And once 
again, Graham indicates that a similar rule should 
apply when a juvenile confronts a sentence of life 
(and death) in prison. 

"So Graham and Roper and our individualized 
sentencing cases alike teach that in imposing a 
State's harshest penalties, a sentencer misses too 
much if he treats every child as an adult. To recap: 
Mandatory life without parole for a juvenile 
precludes consideration of his chronological age 
and its hallmark features--among them, immaturity, 
impetuosity, and failure to appreciate risks and 
consequences. It prevents taking into account the 
family and home environment that surrounds him--
and from which he cannot usually extricate himself-
-no matter how brutal or dysfunctional. It neglects 
the circumstances of the homicide offense, 
including the extent of his participation in the 
conduct and the way familial and peer pressures 
may have affected him. Indeed, it ignores that he 
might have been charged and convicted  [**37] of a 
lesser offense if not for incompetencies associated 
with [*1276]  youth--for example, his inability to deal 
with police officers or prosecutors (including on a 
plea agreement) or his incapacity to assist his own 
attorneys. See, e.g., Graham, 560 U.S., at ___[, 
130 S.Ct. at 2032] ('[T]he features that distinguish 
juveniles from adults also put them at a significant 
disadvantage in criminal proceedings'); J.D.B. v. 
North Carolina, 564 U.S.    [, 131 S.Ct. 2394, 180 L. 
Ed. 2d 310] (2011) (discussing children's responses 
to interrogation). And finally, this mandatory 
punishment disregards the possibility of 
rehabilitation even when the circumstances most 
suggest it. 
".... 

"We therefore hold that the Eighth Amendment 

forbids a sentencing scheme that mandates life in 
prison without possibility of parole for juvenile 
offenders. Cf. Graham, 560 U.S., at _[, 130 S.Ct. at 
2030] ('A State is not required to guarantee 
eventual freedom,' but must provide 'some 
meaningful opportunity to obtain release based on 
demonstrated maturity and rehabilitation'). By 
making youth (and all that accompanies it) 
irrelevant to imposition of that harshest prison 
sentence, such a scheme poses too great a risk of 
disproportionate punishment.  [**38] Because that 
holding is sufficient to decide these cases, we do 
not consider Jackson's and Miller's alternative 
argument that the Eighth Amendment requires a 
categorical bar on life without parole for juveniles, 
or at least for those 14 and younger. But given all 
we have said in Roper, Graham, and this decision 
about children's diminished culpability and 
heightened capacity for change, we think 
appropriate occasions for sentencing juveniles to 
this harshest possible penalty will be uncommon. 
That is especially so because of the great difficulty 
we noted in Roper and Graham of distinguishing at 
this early age between 'the juvenile offender whose 
crime reflects unfortunate yet transient immaturity, 
and the rare juvenile offender whose crime reflects 
irreparable corruption.' Roper, 543 U.S., at 573; 
Graham, 560 U.S., at ___[, 130 S.Ct. at 2026-27]. 
Although we do not foreclose a sentencer's ability 
to make that judgment in homicide cases, we 
require it to take into account how children are 
different, and how those differences counsel 
against irrevocably sentencing them to a lifetime in 
prison." 

567 U.S. at    , 132 S.Ct. at 2467-70. 

The Supreme Court found unpersuasive Alabama's and 
Arkansas's  [**39] argument that requiring individualized 
consideration before sentencing a juvenile offender to 
life imprisonment without the possibility of parole is 
unnecessary because individualized circumstances 
come into play in deciding whether to try a juvenile 
offender as an adult. In short, those States argued that 
courts and prosecutors consider a juvenile's age and the 
circumstances of the crime in determining whether to try 
the juvenile as an adult in the first place. The Court 
found that this argument ignores that many states use a 
mandatory transfer system. Also, some states place the 
decision with prosecutors, rather than with the court. 
The Miller Court recognized that even where judges 
have discretion at the transfer stage, that discretion is of 
limited utility because the court will typically have only 
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partial information about the juvenile or the 
circumstances of the juvenile's crime. Last, the Court 
stated: 

"[S]till more important, the question at transfer 
hearings may differ dramatically from the issue at a 
post-trial sentencing. Because many juvenile 
systems require that the offender be released at a 
particular age or after a certain number of years, 
transfer decisions often present  [*1277]   [**40] a 
choice between extremes: light punishment as a 
child or standard sentencing as an adult (here, life 
without parole). In many States, for example, a 
child convicted in juvenile court must be released 
from custody by the age of 21. See, e.g., Ala. Code 
§ 12-15-117(a)(Cum. Supp. 2011); see generally 
2006 National Report 103 (noting limitations on the 
length of juvenile court sanctions). Discretionary 
sentencing in adult court would provide different 
options: There, a judge or jury could choose, rather 
than a life-without-parole sentence, a lifetime prison 
term with the possibility of parole or a lengthy term 
of years. It is easy to imagine a judge deciding that 
a minor deserves a (much) harsher sentence than 
he would receive in juvenile court, while still not 
thinking life-without-parole appropriate. For that 
reason, the discretion available to a judge at the 
transfer stage cannot substitute for discretion at 
post-trial sentencing in adult court--and so cannot 
satisfy the Eighth Amendment." 

567 U.S. at    , 132 S.Ct. at 2474-75. 

The Miller Court also rejected Alabama's and 
Arkansas's argument that because 28 states and the 
federal government make a life-imprisonment-without-
parole sentence  [**41] mandatory for some juveniles 
convicted of murder in adult court, the holdings in Roper 
and Graham show a national consensus for a sentence 
for a particular class of offenders. The Court stated: 

"[W]e think the States' argument on this score 
weaker than the one we rejected in Graham. For 
starters, the cases here are different from the 
typical one in which we have tallied legislative 
enactments. Our decision does not categorically 
bar a penalty for a class of offenders or type of 
crime -- as, for example, we did in Roper or 
Graham. Instead, it mandates only that a sentencer 
follow a certain process--considering an offender's 
youth and attendant characteristics--before 
imposing a particular penalty. And in so requiring, 
our decision flows straightforwardly from our 

precedents: specifically, the principle of Roper, 
Graham, and our individualized sentencing cases 
that youth matters for purposes of meting out the 
law's most serious punishments. When both of 
those circumstances have obtained in the past, we 
have not scrutinized or relied in the same way on 
legislative enactments. See, e.g., Sumner v. 
Shuman, 483 U.S. 66, 107 S. Ct. 2716, 97 L. Ed. 
2d 56 [(1987)] (relying on Woodson's logic to 
prohibit the mandatory death penalty  [**42] for 
murderers already serving life without parole); 
Lockett, 438 U.S., at 602-608 (plurality 
opinion)(applying Woodson to require that judges 
and juries consider all mitigating evidence); 
Eddings [v. Oklahoma], 455 U.S. [104], at 110-117, 
102 S. Ct. 869, 71 L. Ed. 2d 1 [(1982)] (similar). We 
see no difference here. 

"In any event, the 'objective indicia' that the States 
offer do not distinguish these cases from others 
holding that a sentencing practice violates the 
Eighth Amendment. In Graham, we prohibited life-
without-parole terms for juveniles committing 
nonhomicide offenses even though 39 jurisdictions 
permitted that sentence. See 560 U.S., at    [, 130 
S.Ct. at 2023]. That is 10 more than impose life 
without parole on juveniles on a mandatory basis. 
And in Atkins, Roper, and Thompson, we similarly 
banned the death penalty in circumstances in which 
'less than half' of the 'States that permit[ted] capital 
punishment (for whom the issue exist[ed])' had 
previously chosen to do so. Atkins, 536 U.S., at 342 
(Scalia, J., dissenting) (emphasis deleted); see id., 
at 313-315 (majority opinion); Roper, 543 U.S., at 
564-565; Thompson, 487 U.S., at 826-827  [**43]  
 [*1278]  (plurality opinion). So we are breaking no 
new ground in these cases. 
".... 

"All that is just as true here. Almost all jurisdictions 
allow some juveniles to be tried in adult court for 
some kinds of homicide. See Dept. of Justice, H. 
Snyder & M. Sickmund, Juvenile Offenders and 
Victims: 2006 National Report 110-114 (hereinafter 
2006 National Report). But most States do not have 
separate penalty provisions for those juvenile 
offenders. Of the 29 jurisdictions mandating life 
without parole for children, more than half do so by 
virtue of generally applicable penalty provisions, 
imposing the sentence without regard to age. And 
indeed, some of those States set no minimum age 
for who may be transferred to adult court in the first 
instance, thus applying life-without-parole 
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mandates to children of any age--be it 17 or 14 or 
10 or 6. As in Graham, we think that 'underscores 
that the statutory eligibility of a juvenile offender for 
life without parole does not indicate that the penalty 
has been endorsed through deliberate, express, 
and full legislative consideration.' 560 U.S., at ___[, 
130 S.Ct. at 2026]. That Alabama and Arkansas 
can count to 29 by including these possibly (or 
probably) inadvertent  [**44] legislative outcomes 
does not preclude our determination that mandatory 
life without parole for juveniles violates the Eighth 
Amendment." 

567 U.S. at    , 132 S.Ct. at 2471-73 (footnotes omitted). 

The evolution of the Supreme Court's Eighth 
Amendment jurisprudence involving juvenile sentencing 
has resulted in heightened protections for juveniles 
based on the characteristics of youth. The "imposition of 
a State's most severe penalties on juvenile offenders 
cannot proceed as though they were not children." 
Miller, 567 U.S. at    , 132 S.Ct. at 2466. The Supreme 
Court concluded that the mandatory sentencing scheme 
was flawed because it did not give consideration to the 
character and record of the individual offender, the 
circumstances of the offense, or the possibility of 
compassionate or mitigating factors related to youth. It 
is with this in mind that we address whether the capital-
murder indictments against the juveniles should be 
dismissed because only two punishments are 
permissible under § 13A-5-39, Ala. Code 1975, and 
neither the death penalty nor a mandatory sentence of 
life imprisonment without the possibility of parole may 
be imposed against a juvenile. 

HN9[ ] Section 13A-5-1(a), Ala. Code 1975, 
 [**45] provides that every person convicted of any 
offense shall be sentenced in accordance with Criminal 
Code unless otherwise specifically provided by law.1 
HN10[ ] Section 13A-5-39(1), Ala. Code 1975, defines 
a capital offense as "[a]n offense for which a defendant 
shall be punished by death or life imprisonment without 
the possibility of parole according to the provisions of 
this article." HN11[ ] Section 13A-5-40, Ala. Code 
1975, sets out those murders that constitute capital 
offenses, including the offense charged on Henderson's 
indictment -- murder "during a robbery in the first degree 
or an attempt thereof," § 13-5-40(a)(2) -- and in Stoves's 

                                                 

1 Some offenses are outside the Criminal Code, such as drug 
offenses, which are governed  [**46] by the Alabama Uniform 
Controlled Substances Act, § 20-2-1 et seq., Ala. Code 1975. 

indictment -- murder "wherein two or more persons are 
murdered by the defendant by one act or pursuant to 
one scheme or course of conduct," § 13A-5-40(a)(10), 
and murder "during a robbery in the first degree or an 
attempt thereof," § 13-5-40(a)(2). HN12[ ] Section 
13A-5-43(d), Ala. Code 1975, provides that if a 
defendant is  [*1279]  found guilty of a capital offense 
with which he or she was charged, the sentence shall 
be determined as provided for in §§ 13A-5-45 through -
53, Ala. Code 1975. 

HN13[ ] Section 13A-5-45(a), Ala. Code 1975, 
provides that if a defendant is convicted of a capital 
offense, the trial court shall hold a separate sentencing 
hearing "to determine whether the defendant shall be 
sentenced to life imprisonment without parole or to 
death." The sentencing hearing is conducted before a 
jury unless the hearing before the jury is waived, and 
the jury shall issue an advisory verdict of "life 
imprisonment without parole" or death, depending on its 
findings of aggravating and mitigating circumstances. § 
13A-5-46, Ala. Code 1975. Section 13A-5-47, Ala. Code 
1975, provides that the jury's advisory verdict is not 
binding on the trial court. Section 13A-5-48, Ala. Code 
1975, provides that, in determining its advisory verdict, a 
jury is to weigh the aggravating and mitigating 
circumstances it finds to exist to determine whether the 
proper sentence is "life imprisonment without parole or 
death." Sections 13A-5-49 through -51, Ala. Code 1975, 
address aggravating and mitigating circumstances. 
Section 13A-5-51(7), Ala. Code 1975, provides that the 
defendant's age is a mitigating circumstance. Section 
13A-5-52, Ala. Code 1975,  [**47] provides that the 
defendant's character or record and any of the 
circumstances of the offense offered by the defendant 
shall be included in determining whether the sentence 
should be "life imprisonment without parole instead of 
death." Section 13A-5-53, Ala. Code 1975, provides for 
appellate review when the death penalty is imposed. 

Section 13A-5-59, Ala. Code 1975, provides: 

HN14[ ] "It is the intent of the Legislature that if 
the death penalty provisions of this article are 
declared unconstitutional and if the offensive 
provision or provisions cannot be reinterpreted so 
as to provide a constitutional death penalty, or if the 
death penalty is ever declared to be 
unconstitutional per se, that the defendants who 
have been sentenced to death under this article 
shall be re-sentenced to life imprisonment without 
parole. It is also the intent of the Legislature that in 
the event that the death penalty provisions of this 
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article are declared unconstitutional and if they 
cannot be reinterpreted to provide a constitutional 
death penalty, or if the death penalty is ever 
declared to be unconstitutional per se, that 
defendants convicted thereafter for committing 
crimes specified in Section 13A-5-40(a)  [**48] shall 
be sentenced to life imprisonment without parole." 

Last, we note that § 13A-5-58, Ala. Code 1975, provides 
that "[t]his article HN15[ ] shall be interpreted, and if 
necessary reinterpreted, to be constitutional." 

The substance of the juveniles' arguments is contrary to 
the Court of Criminal Appeals' conclusion that Miller v. 
Alabama concerned only a "sentencing issue" and did 
not address the validity of Alabama's capital-offense 
statutory scheme as it applies to juveniles. Instead, the 
juveniles assert that under Alabama law the definition of 
a capital offense is intertwined with the prescribed 
punishment. Specifically, § 13A-5-39 defines a capital 
offense as "[a]n offense for which a defendant shall be 
punished by a sentence of death or life without parole." 
The juveniles assert that, because the United States 
Supreme Court has categorically banned the death 
penalty for juveniles, the issue involves the "life-without-
parole" provision and that there are no provisions in 
Alabama's capital-offense statutory scheme that allow a 
trial court to impose a sentence less than life 
imprisonment without parole. The juveniles note that § 
13A-1-6, Ala. Code 1975,  [*1280]  provides that "[a]ll 
provisions of  [**49] HN16[ ] this title shall be 
construed according to the fair import of their terms." 
HN17[ ] The Commentary to § 13A-1-6 states that "not 
only must the alleged misconduct be covered by the 'fair 
import' of the Criminal Code provisions ... the statute 
must be construed so that it gives 'fair warning of the 
nature of the conduct proscribed and the punishment 
authorized upon conviction.'" The juveniles contend that 
they would be denied basic due process if they are 
required to proceed to trial without knowing the 
punishment they are facing, because, under Miller, the 
mandatory life-imprisonment-without-parole sentence is 
no longer a constitutional option. 

The HN18[ ] Miller Court was careful to clarify that its 
holding was not a categorical prohibition of a sentence 
of life imprisonment without parole for juveniles, but 
rather required the sentencer to consider the juvenile's 
age and age-related characteristics before imposing 
such a sentence. The Supreme Court did "not foreclose 
a sentencer's ability to [impose a sentence of life 
imprisonment without parole for a juvenile] in homicide 
cases," 567 U.S. at    , 132 S.Ct. at 2469, but required 

"only that a sentencer follow a certain process -- 
considering an offender's  [**50] youth and attendant 
characteristics -- before imposing" life without parole. 
567 U.S. at    , 132 S.Ct. at 2471. Also, the Graham 
Court, in categorically barring a life-without-parole 
sentence for nonhomicide offenders, did not guarantee 
that a juvenile who committed a truly horrific crime 
would ever be released from imprisonment. 

The Miller Court noted that Graham and Roper 
"establish that children are constitutionally different from 
adults for the purposes of sentencing." 567 U.S. at    , 
132 S.Ct. at 2464. It is these differences that preclude 
the mandate that a juvenile receive a sentence of life 
imprisonment without parole. "[A]n offender's HN19[ ] 
age is relevant to the Eighth Amendment and criminal 
procedure laws that fail to take defendants' youthfulness 
into account at all would be flawed." Graham, 560 U.S. 
at ___ 130 S.Ct. at 2031. HN20[ ] Miller mandates 
individualized sentencing for juveniles charged with 
capital murder rather than a "one size fits all" imposition 
of a sentence of life imprisonment without the possibility 
of parole. 

As the Supreme Court stated in Miller, 567 U.S. at    , 
132 S.Ct. at 2463, quoting Roper, 543 U.S. at 560, "[t]he 
Eighth Amendment's HN21[ ] prohibition of cruel and 
 [**51] unusual punishment 'guarantees individuals the 
right not to be subjected to excessive sanctions'.... That 
right ... 'flows from the basic "precept of justice that 
punishment for crime should be graduated and 
proportioned"' to both the offender and the offense." 
Miller held that HN22[ ] for purposes of sentencing and 
punishment, juveniles "have diminished culpability and 
greater prospects for reform." 567 U.S. at    , 132 S.Ct. 
at 2464. The Supreme Court in Miller was reviewing 
Alabama's statutory capital-sentencing scheme. The 
Court discussed, but did not address, the validity of 
juvenile-transfer hearings by which a juvenile is 
transferred to adult court for trial. Instead, the Miller 
Court invalidated a mandatory sentencing scheme for 
juveniles, but it did not categorically ban a sentence of 
life imprisonment without parole. 

We recognize that HN23[ ] a capital offense is defined 
under our statutory scheme as one punishable by the 
two harshest criminal sentences available: death and 
life imprisonment without the possibility of parole.2 
                                                 
2 HN27[ ] The plain meaning of "capital" is the possibility of 
the death penalty.  [**54] "Capital" is defined in Black's Law 
Dictionary as "[p]unishable by execution; involving the death 
penalty." Black's Law Dictionary 236 (9th ed. 2011). 
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Alabama's statutory  [*1281]  scheme goes on to define 
18 classes of murders and the circumstances that make 
those murders subject to the harshest punishments 
under the law.  [**52] The juveniles focus their 
arguments on the fact that the statutory scheme defines 
a capital offense as an offense punishable by death or 
life imprisonment without parole, and they argue that 
this definition requires that their indictments be 
dismissed because neither punishment is now available 
for juveniles. HN24[ ] Although the death penalty has 
been categorically banned, a sentence of life 
imprisonment without the possibility of parole is still 
possible for a juvenile homicide offender. However, it 
cannot be automatically imposed as a sentence on a 
juvenile homicide offender based on the heightened 
protections established for sentencing juveniles as set 
out in the Supreme Court's jurisprudence. The juveniles 
argue that they will not know the punishment they face 
because a mandatory sentence of life imprisonment 
without parole is no longer available. It is the mandatory, 
determined at the outset, imposition of a sentence of life 
imprisonment without parole when sentencing juveniles 
that is outside constitutional boundaries. It is not the 
actual sentence of life imprisonment without parole that 
was barred in Miller.3 Instead, Miller requires that the 
sentence be reviewed for the possibility  [**53] of parole. 
Miller's Eighth Amendment boundaries when sentencing 
a juvenile homicide offender now subject that sentence 
to the possibility of parole. Accordingly, the juveniles 
have actual notice that, if convicted, they face a 
sentence of life imprisonment without the possibility of 
parole as a "ceiling." The juveniles have notice of the 
"floor" as well, because Miller requires that a juvenile 
convicted of capital murder is entitled to have his life 
sentence reviewed for the possibility of parole. HN25[ ] 
It is well settled that should a statute become invalid or 
unconstitutional in part, the part that is valid will be 
sustained where it can be separated from that part that 
is void. King v. Campbell, 988 So. 2d 969 (Ala. 2007). 
HN26[ ] Sections 13A-5-58 and -59 evidence the 
intent of the legislature that Alabama have a valid 
capital-murder statutory sentencing scheme as it applies 
to adults and to juveniles tried as adults. Severing the 
mandatory nature of a life-without-parole sentence for a 
juvenile to provide for the ameliorative possibility of 
parole because of characteristics attendant to youth 
does not invalidate § 13A-5-39. 

                                                 

3 The Supreme Court stated that it believed "appropriate 
occasions for sentencing juveniles to the harshest penalty will 
be uncommon." 567 U.S. at    , 132 S.Ct. at 2455. 

The juveniles argue that this Court would be rewriting 
the Alabama's capital-murder statutory scheme if it 
concludes that a sentence other than the mandatory 
sentence of life imprisonment without the possibility of 
parole is available or, indeed, if we attempt to apply the 
principles established in Miller to a sentencing hearing. 
We note that this is not the first time this Court has 
applied the principles of a Supreme Court case. In 
Swain v. State, 290 Ala. 123, 274 So. 2d 305 (1973), 
Swain was convicted of rape and was sentenced to 
death. The sentencing scheme under which Swain was 
sentenced provided that rape was punishable, at the 
jury's discretion, by death or by imprisonment for not 
less than 10 years. Swain's death sentence was set 
aside after the Supreme Court held in Furman v. 
Georgia, 408 U.S. 238, 92 S. Ct. 2726, 33 L. Ed. 2d 346 
(1972), that the death penalty constituted cruel and 
unusual punishment  [**55] in violation of the Eighth and 
Fourteenth Amendments when  [*1282]  the statute 
under which it was imposed did not provide for 
channeling jury discretion to avoid arbitrary and 
capricious capital sentencing. In addressing the 
dissenting Justices' suggestion that the Court order a 
new trial for Swain on the issue of punishment only, this 
Court stated: 

"In effect, they contend that this solution is 
compelled because the United States Supreme 
Court mandated out the death sentence, and they 
reason the punishment to be imposed by a jury can 
vary from a minimum of ten years up to any number 
of years imprisonment in the penitentiary, and we 
cannot know what sentence a jury might impose. 
"No statutory nor common law power exists in 
Alabama authorizing such a bifurcated jury trial. 
Any attempt to construct such a system (as the 
dissent suggests), novel to our jurisprudence, 
would create problems well nigh insoluble either by 
this court or by the trial court to which we might 
remand the matter. 

"Is it not reasonable and logical to assume that if 
the jury (which tried this defendant and imposed the 
most extreme penalty of all-death) had been 
instructed that the death penalty would be an 
impermissible punishment,  [**56] then the jury 
would have imposed the next most severe penalty? 

"In Hubbard [v. State, 290 Ala. 118, 274 So. 2d 298 
(1973)], we quoted from the case of Anderson v. 
State, Fla., 267 So. 2d 8 [(1972)]: 

"'We are aware of the many problems involved, 
when it is necessary to transport a large 
number of convicted murderers from the State 
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prison to the trial court for the purpose of 
sentence. The safety of the law-abiding citizen 
is a matter of paramount concern to the Court. 
Also many hours of manpower would be 
consumed by law enforcement officers in 
transporting the prisoners. Some local jail 
facilities are crowded and inadequate. Since 
the death sentence has been outlawed, there 
is a greater possibility of murder for the sake of 
escape, particularly when the penalty to be 
imposed for the taking of an additional human 
life can be no greater than that previously 
imposed by the Court. The above factors are 
sufficient to create an exception to Rule 3.180, 
F.R.Cr.P., requiring the presence of the 
defendants at sentencing. Their absence 
deprives them of no rights. 

"'Every court has inherent powers to do all 
things that are reasonably necessary for the 
administration of justice within the scope of 
 [**57] its jurisdiction, subject to, or not in 
conflict with valid existing laws and 
constitutional provisions. See 5 F.L.P., Courts, 
§ 14, and cases cited. 
"'Under the circumstances of these particular 
cases, it is our opinion that we should correct 
the illegal sentences previously imposed 
without returning the prisoners to the trial 
court.' 

"It is our judgment that all of these reasons and 
others compel the solution we reach, which is to 
correct the sentence to impose a life sentence in 
lieu of the death penalty. 

"This is the conclusion reached by the Louisiana 
Supreme Court in State v. Williams, 263 La. 284, 
268 So. 2d 227 [(1972)]; the Georgia Supreme 
Court in Sullivan v. State, [M.S. 1972] 229 Ga. 731, 
194 S.E.2d 410; and the North Carolina Supreme 
Court in State v. Waddell, 282 N.C. 431, 194 
S.E.2d 19 [(1973)]. 

"We agree with the Louisiana Supreme Court, 
which held in State v. Williams, supra: 

 [*1283]  "'We construe the Mandate of the 
United States Supreme Court to require the 
imposition of a sentence other than death. * * *' 

"Thus, the sentence of death imposed upon the 
defendant, Robert Swain, is vacated and set aside. 
In lieu and instead thereof, the sentence is 
corrected to provide that the said Robert 

 [**58] Swain be imprisoned in the State 
penitentiary for the term of his natural life." 

290 Ala. at 124-25, 274 So. 2d at 305-06 (emphasis 
added). 

In Beck v. State, 396 So. 2d 645, 648 (Ala. 1981), this 
Court "exercise[d] its inherent power to formulate 
guidelines which the Supreme Court of the United 
States has judicially determined to be constitutionally 
required in death cases." In Beck, we examined a 
former version of Alabama's capital-murder statute 
following a series of decisions by the Supreme Court 
(including Beck v. Alabama, 447 U.S. 625, 100 S. Ct. 
2382, 65 L. Ed. 2d 392 (1980)), in order to ensure that it 
met constitutional standards. Rather than require the 
Alabama Legislature to rewrite the capital-murder 
statute to conform to constitutional requirements 
recently set out in those Supreme Court decisions, we 
held that the legislature intended to write a constitutional 
statute. Our guidelines included the requirement 
mandated by Beck v. Alabama that the jury be permitted 
to consider lesser-included offenses. We also 
established a procedure that made the jury more 
involved in sentencing by adopting a bifurcated trial 
procedure. In Thigpen v. Thigpen, 541 So. 2d 465 (Ala. 
1989), we answered a certified question as to 
 [**59] whether a defendant could be resentenced to 
death or should have his existing death sentence 
reduced to life imprisonment following the Supreme 
Court's decision in Sumner v. Shuman, 483 U.S. 66, 
107 S. Ct. 2716, 97 L. Ed. 2d 56 (1987), which struck as 
unconstitutional a mandatory capital statute similar to 
Alabama's former statute. We answered that the 
defendant could not be resentenced to death. On 
rehearing, the State complained that 

"this Court did not explicitly state that Thigpen can 
now be sentenced to life in prison without a retrial. 
Strictly speaking, this question is not presented in 
the certified question, if only because Thigpen's 
challenges to the validity of his conviction have not 
yet been answered with finality in the federal 
habeas corpus proceedings; indeed, the State did 
not ask this Court to express such an opinion in the 
event that we rejected its arguments that Thigpen is 
subject to the death penalty. 

"However, in the interest of judicial economy, we 
deem it appropriate to point out principles 
applicable to the question of resentencing Thigpen 
in the event his conviction withstands challenge. ..." 

541 So. 2d at 467 (emphasis added). The juveniles 
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seek dismissal of their indictments based on Miller 
 [**60] and have, for the first time, placed the mandates 
of Miller squarely before this Court. In accordance with 
the principles of Miller and with our discretion to apply 
those principles, we opt to provide the trial courts with 
guidance in the event the juveniles are convicted of 
capital murder. 

We agree with the juveniles that the Miller Court did not 
delineate specifically which factors to use in sentencing 
a juvenile convicted of a capital offense. We find helpful 
Commonwealth v. Knox, 2012 PA Super 147, 50 A.3d 
732 (Pa. Super. Ct. 2012), which ordered that HN28[ ] 
a juvenile sentenced to a mandatory life-without-parole 
sentence must be resentenced with a consideration of 
the  [*1284]  principles annunciated in Miller.4 We hold 
that a sentencing hearing for a juvenile convicted of a 
capital offense must now include consideration of: (1) 
the juvenile's chronological age at the time of the 
offense and the hallmark features of youth, such as 
immaturity, impetuosity, and failure to appreciate risks 
and consequences; (2) the juvenile's diminished 
culpability; (3) the circumstances of the offense; (4) the 
extent of the juvenile's participation in the crime; (5) the 
juvenile's family, home, and neighborhood environment; 
(6) the  [**61] juvenile's emotional maturity and 
development; (7) whether familial and/or peer pressure 
affected the juvenile; (8) the juvenile's past exposure to 

                                                 
4 Other jurisdictions have addressed Miller. See, e.g., Ortiz v. 
State, [No. 1D13-2428, July 26, 2013]     So. 3d    , 119 So. 3d 
494, 2013 Fla. App. LEXIS 11861 (Fla. Dist. Ct. App. 
2013)(holding that minor defendant was not entitled to a writ of 
prohibition directing the trial court to dismiss his capital-murder 
indictments where he argued that only statutorily authorized 
sentences of death and life imprisonment without  [**62] parole 
had been declared unconstitutional but the Florida courts had 
established a valid sentencing option under Miller); People v. 
Banks, [No. 08CA0105, September 27, 2012]     P.3d    , 2012 
COA 157 (Col. Ct. App. 2012) (holding that because minor 
defendant was mandatorily sentenced to life imprisonment 
without parole and because his case was still pending on 
direct appeal when Miller was released, the minor defendant 
was entitled to a new sentencing hearing); In re Morgan, 713 
F.3d 1365 (11th Cir. 2013)(holding that the rule established in 
Miller was not substantive and has not been made retroactive 
by the Supreme Court, and that juvenile could not bring a 
second or successive motion to vacate, set aside, or correct a 
sentence); State v. Simmons, 99 So. 3d 28 (La. 
2012)(allowing for resentencing on collateral review); and 
People v. Pacheco, 2013 IL App (4th) 110409, 991 N.E. 2d 
896, 372 Ill. Dec. 406 (Ill. App. 2013)(declining to extend Miller 
to juveniles sentenced to terms other than life imprisonment 
without parole). 

violence; (9) the juvenile's drug and alcohol history; (10) 
the juvenile's ability to deal with the police; (11) the 
juvenile's capacity to assist his or her attorney; (12) the 
juvenile's mental-health history; (13) the juvenile's 
potential for rehabilitation; and (14) any other relevant 
factor related to the juvenile's youth. See generally 
Commonwealth v. Knox. We recognize that some of the 
factors may not apply to a particular juvenile's case and 
that some of the factors may overlap. Nevertheless, we 
believe that providing the trial court with guidance on 
individualized sentencing for juveniles charged with 
capital murder comports with the guidelines of Miller. 

 
Conclusion 

The juveniles have failed to show that the holding in 
Miller requires this Court to dismiss the capital-murder 
indictments against them. Accordingly, their petitions for 
a writ of mandamus are  [**63] denied. 

1120140 -- PETITION DENIED. 

1120202 -- PETITION DENIED. 

Stuart, Parker, Main, Wise, and Bryan, JJ., concur. 

Shaw, J., concurs in part and concurs in the result. 

Moore, C.J., and Murdock, J., concur in the result. 

Concur by: SHAW (In Part) 

Concur 
 
 

SHAW, Justice (concurring in part and concurring in the 
result). 

I concur in the result reached in the main opinion. As to 
the rationale of the main opinion, I concur with the 
portion of the main opinion holding that Miller v. 
Alabama, 567 U.S.    , 132 S. Ct. 2455, 183 L. Ed. 2d 
407 (2012), does not require this Court to dismiss the 
indictments against the defendants. I further agree with 
the main opinion's guidance offered to the trial court on 
individualized sentencing of juvenile capital offenders 
adopted from  [*1285]  Commonwealth v. Knox, 2012 
PA Super 147, 50 A.3d 732 (Pa. Super. Ct. 2012). 
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