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MEMORANDUM 

CR-12-2086 L a u d e r d a l e C i r c u i t C ourt CC-11-485 

Shannon Ray Johnson v. S t a t e of Alabama 

WINDOM, P r e s i d i n g Judge. 

Shannon Ray Johnson appeals h i s c o n v i c t i o n f o r t h i r d -
degree escape, see § 13A-10-33, A l a . Code 1975, and h i s 
r e s u l t i n g sentence as a h a b i t u a l o f f e n d e r t o l i f e i n p r i s o n . 
See § 13A-5-9, A l a . Code 1975. 

On March 24, 2011, Johnson p l e a d e d g u i l t y t o r e s i s t i n g 
a r r e s t i n the d i s t r i c t c o u r t of La u d e r d a l e County. The 
d i s t r i c t c o u r t judge sentenced Johnson t o s i x months i n the 
Lau d e r d a l e County Work Release Center ("LCWRC"). The LCWRC i s 
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o p e r a t e d by the L a u d e r d a l e County Community C o r r e c t i o n s 
A u t h o r i t y . Johnson r e p o r t e d t o the LCWRC t h a t e v e n i n g and was 
g i v e n a c l a s s i f i c a t i o n t h a t p r e v e n t e d him from l e a v i n g the 
LCWRC f o r any reason. Johnson was i n f o r m e d t h a t n i g h t of h i s 
c l a s s i f i c a t i o n . The next day Johnson was a g a i n t o l d t h a t he 
c o u l d not l e a v e the LCWRC. 

At 7:00 p.m. on March 31, 2011, an A l c o h o l i c s Anonymous 
meeting was h e l d i n a common area of the LCWRC. A c o r r e c t i o n s 
o f f i c e r announced t h a t the meeting was b e g i n n i n g , and Johnson 
went t o the common area a l o n g w i t h o t h e r inmates. S h o r t l y 
a f t e r the meeting began, Johnson walked out of the common area 
and o f f the LCWRC grounds. A c o r r e c t i o n s o f f i c e r r e p o r t e d the 
escape t o law enforcement, and the next day, A p r i l 1, 2011, 
D a r y l W i l l i a m s , s u p e r v i s o r of the LCWRC, o b t a i n e d a w a r r a n t 
f o r Johnson's a r r e s t . 

L a t e r t h a t day, Robbie Howard of the F l o r e n c e P o l i c e 
Department saw Johnson near a Johnson f a m i l y b u s i n e s s . 
Johnson got i n t o a v e h i c l e and drove away. Howard f o l l o w e d 
Johnson b e f o r e s t o p p i n g and a r r e s t i n g him w i t h o u t i n c i d e n t . 

I . 

Johnson f i r s t argues t h a t the c i r c u i t c o u r t e r r o n e o u s l y 
d e n i e d h i s motion t o d i s m i s s the i n d i c t m e n t , motion f o r a 
judgment of a c q u i t t a l , and motion f o r a new t r i a l because he 
s h o u l d have been c o n v i c t e d of o n l y misdemeanor escape under § 
14-8-43, A l a . Code 1975. A c c o r d i n g t o Johnson, because he was 
a county inmate c o n v i c t e d of a misdemeanor and s e r v i n g h i s 
sentence i n work r e l e a s e , he c o u l d o n l y be c o n v i c t e d of 
misdemeanor escape under § 14-8-43, A l a . Code 1975. From 
t h e r e , Johnson argues t h a t he was i m p r o p e r l y c o n v i c t e d of 
t h i r d - d e g r e e escape under § 13A-10-33, A l a . Code 1975. T h i s 
Court d i s a g r e e s . 

S e c t i o n 14-8-42, A l a . Code 1975, p r o v i d e s : 

"The w i l l f u l f a i l u r e of an inmate t o remain 
w i t h i n the extended l i m i t s of h i s confinement or t o 
r e t u r n t o the p l a c e of confinement w i t h i n the time 
p r e s c r i b e d s h a l l be deemed an escape from a s t a t e 
p e n a l i n s t i t u t i o n i n the case of a s t a t e inmate and 
an escape from the cust o d y of the s h e r i f f i n the 
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case of a county inmate and s h a l l be p u n i s h a b l e 
a c c o r d i n g l y . " 

An inmate f a i l s " t o remain w i t h i n the extended l i m i t s of h i s 
c o n f i n e m e n t " when he or she f a i l s t o remain a t work w h i l e on 
work r e l e a s e . Cf. Sommerville v. S t a t e , 555 So. 2d 1165, 1167 
( A l a . Crim. App. 1989) ( r e c o g n i z i n g t h a t " [ t ] h e o u t s i d e work 
p l a c e was an e x t e n s i o n of the l i m i t s of h i s c o n f i n e m e n t " ) . 
F u r t h e r , an inmate f a i l s " t o r e t u r n t o the p l a c e of 
c o n f i n e m e n t " when he or she f a i l s " t o r e t u r n t o the ... 
d e t e n t i o n o f f i c e a f t e r l e a v i n g work r e l e a s e . " T e r r e l l v.  
S t a t e , 621 So. 2d 402, 402 ( A l a . Crim. App. 1993) . In e i t h e r 
of those two c i r c u m s t a n c e s , a county inmate s e r v i n g a sentence 
i n work r e l e a s e may be charged o n l y w i t h a misdemeanor under 
§ 14-8-43, A l a . Code 1975. 

Johnson, however, n e i t h e r f a i l e d t o r e t u r n t o the 
d e t e n t i o n c e n t e r a f t e r work nor f a i l e d t o remain a t work w h i l e 
on work r e l e a s e . R a t h e r , he escaped from the d e t e n t i o n c e n t e r 
i t s e l f . In c i r c u m s t a n c e s where an inmate of any type escapes 
from the d e t e n t i o n c e n t e r i t s e l f , § 14-8-42, A l a . Code 1975, 
does not a p p l y and t h a t inmate may be p r o p e r l y charged w i t h 
f e l o n y escape under §§ 13A-10-31 through 13A-10-33, A l a . Code 
1975. See N i c h o l s v. S t a t e , 518 So. 2d 851, 852 ( A l a . Crim. 
App. 1987) ( h o l d i n g t h a t an inmate's "conduct i n e s c a p i n g from 
the work r e l e a s e c e n t e r i t s e l f was beyond the scope and i n t e n t 
of [§ 14-8-42, A l a . Code 1975"). 

Because Johnson escaped from the common area of the 
d e t e n t i o n c e n t e r , he was p r o p e r l y charged w i t h and c o n v i c t e d 
of f e l o n y escape under § 13A-10-33, A l a . Code 1975, r a t h e r 

demeanor under §§ 14-8-42 and 14-8-43, A l a . Code than a misdemeanor under §§ 
1975. T h e r e f o r e , the c i r c u i t c o u r t d i d not abuse i t s 
d i s c r e t i o n by denying Johnson's motions. 

I I . 

Johnson next a s s e r t s t h a t the ev i d e n c e was i n s u f f i c i e n t 
t o s u s t a i n h i s c o n v i c t i o n . He s p e c i f i c a l l y argues t h a t the 
"the c o u r t f i l e [of Johnson's r e s i s t i n g a r r e s t c a s e ] does not 
c o n t a i n a s i n g l e document i n d i c a t i n g the defendant was 
i n c a r c e r a t e d p u r s u a n t t o a l a w f u l c o n v i c t i o n or c o u r t o r d e r as 
r e q u i r e d by Alabama Code §[ ]13A-10-33." (Johnson's b r i e f , a t 
32.) Johnson a l s o contends t h a t the S t a t e d i d not e s t a b l i s h 
a prima f a c i e case of escape because the r e c o r d does not 
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e s t a b l i s h t h a t h i s g u i l t y p l e a t o r e s i s t i n g a r r e s t was made 
knowingly, v o l u n t a r i l y , and i n t e l l i g e n t l y . 

"'The t e s t used t o determine the s u f f i c i e n c y of the 
evi d e n c e i s whether the j u r y might r e a s o n a b l y f i n d t h a t the 
evid e n c e e x c l u d e d e v e r y r e a s o n a b l e h y p o t h e s i s except t h a t of 
g u i l t . ' Eady v. S t a t e , 495 So. 2d 1161, 1164 ( A l a . Crim. App. 
1986), c i t i n g Cumbo v. S t a t e , 368 So. 2d 871, 875 ( A l a . Crim. 
App. 1978). '"The t r i a l c o u r t ' s d e n i a l of a motion f o r a 
judgment of a c q u i t t a l must be re v i e w e d by d e t e r m i n i n g whether 
t h e r e e x i s t e d l e g a l e v i d e n c e b e f o r e the [ f i n d e r of f a c t ] , a t 
the time the motion was made, from which the [ f i n d e r of f a c t ] 
by f a i r i n f e r e n c e c o u l d have found the a p p e l l a n t g u i l t y . ' " 
B r e c k e n r i d g e v. S t a t e , 628 So. 2d 1012, 1018 ( A l a . Crim. App. 
1993), q u o t i n g Thomas v. S t a t e , 363 So. 2d 1020 ( A l a . Crim. 
App. 1978). 

"'The r o l e of a p p e l l a t e c o u r t s i s not t o say 
what the f a c t s a r e . Our r o l e ... i s t o judge 
whether the evi d e n c e i s l e g a l l y s u f f i c i e n t t o a l l o w 
s u b m i s s i o n of an i s s u e f o r d e c i s i o n [by] the [ t r i e r 
of f a c t ] . ' Ex p a r t e Bankston, 358 So. 2d 1040, 1042 
( A l a . 1978). 

" ' " I n d e t e r m i n i n g the s u f f i c i e n c y of the 
evid e n c e t o s u s t a i n a c o n v i c t i o n , a r e v i e w i n g c o u r t 
must acc e p t as t r u e a l l e v i d e n c e i n t r o d u c e d by the 
S t a t e , a c c o r d the S t a t e a l l l e g i t i m a t e i n f e r e n c e s S t a t e , a c c o r d 
t h e r e f r o m , and c o n s i d e r a l l e v i d e n c e i n a l i g h t most 
f a v o r a b l e t o the p r o s e c u t i o n . " ' B a l l e n g e r v. S t a t e , 
720 So. 2d 1033, 1034 ( A l a . Crim. App. 1998), 
q u o t i n g F a i r c l o t h v. S t a t e , 471 So. 2d 485, 488 
( A l a . Crim. App. 1984), a f f ' d , 471 So. 2d 493 ( A l a . 
1 n o c \ II 1985)." 

W.C.M. v 
3d , 

. S t a t e , [Ms. CR-12-1202, November 8, 2013] So. 
( A l a . Crim. App. 2013). 

Johnson was charged w i t h v i o l a t i n g § 13A-10-33(a), A l a . 
Code 1975, which p r o v i d e s , "[a] p e r s o n commits the o f f e n s e of 
escape i n the t h i r d degree i f he escapes or attempts t o escape 
from c u s t o d y . " "Custody" i s d e f i n e d i n § 13A-10-30(b)(1), 
A l a . Code 1975, as "[a] r e s t r a i n t or d e t e n t i o n by a p u b l i c 
s e r v a n t p u r s u a n t t o a l a w f u l a r r e s t , c o n v i c t i o n , or o r d e r of 
c o u r t " 
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A. 

Johnson contends t h a t the d i s t r i c t c o u r t f i l e r e l a t i n g t o 
h i s g u i l t y - p l e a c o n v i c t i o n f o r r e s i s t i n g a r r e s t "does not 
c o n t a i n an or d e r or a case a c t i o n summary i n d i c a t i n g the 
defendant was ever c o n v i c t e d of a n y t h i n g . " (Johnson's b r i e f , 
a t 32.) Thus, a c c o r d i n g t o Johnson, he c o u l d not be c o n v i c t e d 
of escape. 

In the i n s t a n t case, L a u d e r d a l e County D i s t r i c t C ourt 
Judge C a r o l e Medley t e s t i f i e d t h a t Johnson had e n t e r e d i n t o a 
p l e a agreement f o r the charge of r e s i s t i n g a r r e s t . She 
f u r t h e r t e s t i f i e d t h a t she a c c e p t e d h i s g u i l t y p l e a and 
v e r b a l l y o r d e r e d him t o se r v e a six-month sentence i n the 
LCWRC. On c r o s s - e x a m i n a t i o n , Medley agreed t h a t t h e r e was no 
w r i t t e n s e n t e n c i n g o r d e r i n Johnson's f i l e f o r r e s i s t i n g 
a r r e s t . A t the c l o s e of the S t a t e ' s c a s e - i n - c h i e f , Johnson 
made a motion f o r judgment of a c q u i t t a l based, i n p a r t , on the 
l a c k of a w r i t t e n o r d e r i n the d i s t r i c t c o u r t f i l e r e l a t i n g t o 
h i s g u i l t y - p l e a c o n v i c t i o n f o r r e s i s t i n g a r r e s t . The S t a t e 
argued t h a t the " d e f i n i t i o n of c u s t o d y does not r e q u i r e a 
w r i t t e n o r d e r " and the c i r c u i t c o u r t d e n i e d Johnson's motion. 
(R. 304.) 

Th i s Court i s unaware of any a u t h o r i t y r e q u i r i n g a 
w r i t t e n o r d e r t o s a t i s f y the d e f i n i t i o n of "custody " found i n 
§ 13A-10-30(b)(1), A l a . Code 1975. D i s t r i c t Judge Medley 
t e s t i f i e d t h a t she a c c e p t e d Johnson's g u i l t y p l e a and v e r b a l l y 
o r d e r e d Johnson t o ser v e a six-month sentence a t the LCWRC. 
A c c o r d i n g l y , the S t a t e p r e s e n t e d s u f f i c i e n t e v i d e n c e from 
which the j u r y c o u l d have found t h a t Johnson was l a w f u l l y 
c o n v i c t e d and c o n f i n e d p u r s u a n t t o a c o u r t o r d e r . T h e r e f o r e , 
Johnson i s due no r e l i e f on t h i s c l a i m . 

B. 

Johnson a l s o argues t h a t the S t a t e d i d not e s t a b l i s h t h a t 
h i s g u i l t y p l e a t o r e s i s t i n g a r r e s t was made knowingly, 
v o l u n t a r i l y , and i n t e l l i g e n t l y . Johnson reasons t h a t because 
the S t a t e f a i l e d t o e s t a b l i s h t h a t h i s p l e a was e n t e r e d 
knowingly, v o l u n t a r i l y , and i n t e l l i g e n t l y , he "was not i n 
custo d y p u r s u a n t t o a l a w f u l c o n v i c t i o n or c o u r t o r d e r . " 
(Johnson b r i e f , p. 41.) 

Whether an e r r o r , c o n s t i t u t i o n a l or o t h e r w i s e , o c c u r r e d 
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i n the p r o c e e d i n g s l e a d i n g t o the c o n v i c t i o n u n d e r l y i n g an 
escape c o n v i c t i o n i s not a defense t h a t may be r a i s e d i n 
p r o s e c u t i o n f o r escape. See U n i t e d S t a t e s v. Smith, 534 F.2d 
74, 75 (5th C i r . 1976); C f ^ S t u r d i v a n t v. S t a t e , 643 So. 2d 
1013, 1014 ( A l a . Crim. App. 1993) ( h o l d i n g t h a t " [ t ] h e p r o p e r 
procedure f o r c h a l l e n g i n g the v a l i d i t y of p r i o r f e l o n y 
c o n v i c t i o n s used f o r enhancing a sentence under the H a b i t u a l 
F e l o n y O f f e n d e r A c t i s t o f i l e a Rule 32, [Ala. ] R. Crim. P., 
p e t i t i o n i n the c o u r t of c o n v i c t i o n f o r the c o n v i c t i o n b e i n g 
c h a l l e n g e d " ) . That i s , " [ t ] h e d o c t r i n e of s e l f h e l p i s not 
a v a i l a b l e t o a p r i s o n e r i n a p e n a l or c o r r e c t i o n a l 
i n s t i t u t i o n . Remedies are a v a i l a b l e f o r p r o c u r i n g through 
l e g a l p r o c e s s the r e l e a s e of those who are u n l a w f u l l y h e l d i n 
cus t o d y . " M u l l i c a n v. U n i t e d S t a t e s , 252 F.2d 398, 403 (5th 
C i r . 1958). Consequently, Johnson's argument t h a t h i s escape 
c o n v i c t i o n must be r e v e r s e d because h i s u n d e r l y i n g g u i l t y - p l e a 
c o n v i c t i o n i s i n v a l i d and w i t h o u t m e r i t . 

I I I . 

Johnson contends t h a t the S t a t e f a i l e d t o p r o v i d e 
r e a s o n a b l e n o t i c e of i t s i n t e n t i o n t o pr o c e e d under the 
H a b i t u a l F e l o n y O f f e n d e r A c t ("HFOA"). 

S e c t i o n 13A-5-9(c), A l a . Code 1975, p r o v i d e s t h a t "when 
i t i s shown t h a t a c r i m i n a l defendant has been p r e v i o u s l y 
c o n v i c t e d of any t h r e e f e l o n i e s and a f t e r such c o n v i c t i o n s has 
committed another f e l o n y , he or she must [ r e c e i v e enhanced 
punishment.]" Rule 2 6 . 6 ( b ) ( 3 ) ( i i ) , A l a . R. Crim. P. r e q u i r e s 
t h a t a t a " r e a s o n a b l e t i m e " b e f o r e the s e n t e n c i n g h e a r i n g , the 
S t a t e must n o t i f y the defendant of i t s i n t e n t t o e s t a b l i s h 
p r i o r f e l o n y c o n v i c t i o n s p u r s u a n t t o § 13A-5-9, A l a . Code 
1975. 

The Alabama Supreme Court has e x p l a i n e d : 

"The HFOA r e q u i r e s enhanced punishment f o r 
re p e a t f e l o n y o f f e n d e r s . A l a . Code 1975, § 13A-5-9. 
See, e.g., McL e s t e r v. Smith, 802 F.2d 1330 (11th 
C i r . 1986). For the HFOA t o a p p l y t o a p a r t i c u l a r 
s e n t e n c i n g , the S t a t e must g i v e r e a s o n a b l e n o t i c e , 
p r i o r t o the s e n t e n c i n g h e a r i n g , of the S t a t e ' s 
i n t e n t i o n t o pr o c e e d under the HFOA. Rule 
2 6 . 6 ( b ) ( 3 ) , A l a . R. Crim. P. ( f o r m e r l y Temp. Rule 
6 ( b ) ( 3 ) ( i i ) , A l a . R. Crim. P.). W r i t t e n n o t i c e i s 
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not r e q u i r e d ; o r a l n o t i c e w i l l s u f f i c e . G a r r e t t v.  
S t a t e , 480 So. 2d 58 ( A l a . Crim. App. 1985) . 
D e t e r m i n a t i o n of the 'r e a s o n a b l e n e s s ' of the n o t i c e 
p e r i o d i s l e f t t o the t r i a l judge's d i s c r e t i o n , 
because the t r i a l judge i s p r e s e n t and i s f a m i l i a r 
w i t h the c i r c u m s t a n c e s of the case. Humber v.  
S t a t e , 481 So. 2d 452 ( A l a . Crim. App. 1985). The 
n o t i c e r equirement i s e l i m i n a t e d when d u r i n g the 
t r i a l the defendant admits the p r e v i o u s f e l o n y 
c o n v i c t i o n . P e t i t e v. S t a t e , 520 So. 2d 207 ( A l a . 
Crim. App. 1987)." 

C o n n o l l y v. S t a t e , 602 So. 2d 452, 454 ( A l a . 1992). 

In the i n s t a n t case, on August 21, 2013, the S t a t e f i l e d 
a n o t i c e of p r i o r f e l o n y c o n v i c t i o n s and n o t i f i e d Johnson of 
i t s i n t e n t t o have him se n t e n c e d p u r s u a n t t o the H a b i t u a l 
F e l o n y O f f e n d e r A c t . In the n o t i c e , the S t a t e i n f o r m e d 
Johnson t h a t i t would o f f e r two p r i o r f e l o n y c o n v i c t i o n s from 
G e o r g i a . The S t a t e f i l e d a motion t o c o n t i n u e the s e n t e n c i n g , 
and the c i r c u i t c o u r t g r a n t e d the S t a t e ' s motion. On 
September 11, 2013, the S t a t e f i l e d a second n o t i c e of p r i o r 
f e l o n y c o n v i c t i o n s . In t h i s n o t i c e , the S t a t e n o t i f i e d 
Johnson of i t s i n t e n t t o o f f e r a t o t a l of f o u r p r i o r f e l o n y 
c o n v i c t i o n s , two of which had been l i s t e d i n i t s o r i g i n a l 
n o t i c e of p r i o r f e l o n y c o n v i c t i o n s . 

At the s e n t e n c i n g h e a r i n g , h e l d on September 12, 2013, 
Johnson o b j e c t e d t o the a d m i s s i o n of e x h i b i t s e s t a b l i s h i n g the 
f o u r p r i o r f e l o n y c o n v i c t i o n s on the grounds t h a t the S t a t e 
had f a i l e d t o p r o v i d e p r o p e r n o t i c e and t h a t the S t a t e had not 
s a t i s f i e d the e v i d e n t i a r y grounds f o r t h e i r a d m i s s i o n . The 
c i r c u i t c o u r t o v e r r u l e d Johnson's o b j e c t i o n s and the e x h i b i t s 
were a d m i t t e d . The c i r c u i t c o u r t sentenced Johnson under the 
p r o v i s i o n s of the HFOA t o l i f e i n p r i s o n . 

The c i r c u i t c o u r t d i d not abuse i t s d i s c r e t i o n i n denying 
Johnson's o b j e c t i o n s . See Hobson v. S t a t e , 625 So. 2d 1168, 
1170 ( A l a . Crim. App. 1993) ( h o l d i n g t h a t one day n o t i c e " t h a t 
the S t a t e i n t e n d e d t o p r o c e e d under the H a b i t u a l F e l o n y 
O f f e n d e r A c t and of what p r i o r f e l o n y would be used t o enhance 
h i s s e n tence" was r e a s o n a b l e ) . T h e r e f o r e , Johnson i s due no 
r e l i e f on t h i s c l a i m . 
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IV. 

Johnson argues t h a t the S t a t e f a i l e d t o prove t h a t the 
conduct u n d e r l y i n g h i s G e o r g i a c o n v i c t i o n s would have 
c o n s t i t u t e d f e l o n i e s i n Alabama. 

"'Review on a p p e a l i s r e s t r i c t e d t o q u e s t i o n s 
and i s s u e s p r o p e r l y and t i m e l y r a i s e d a t t r i a l . ' 
Newsome v. S t a t e , 570 So. 2d 703, 717 ( A l a . Crim. 
App. 1989). 'An i s s u e r a i s e d f o r the f i r s t time on 
app e a l i s not s u b j e c t t o a p p e l l a t e r e v i e w because i t 
has not been p r o p e r l y p r e s e r v e d and p r e s e n t e d . ' 
Pate v. S t a t e , 601 So. 2d 210, 213 ( A l a . Crim. App. 
1992). '[T]o p r e s e r v e an i s s u e f o r a p p e l l a t e 
r e v i e w , i t must be p r e s e n t e d t o the t r i a l c o u r t by 
a t i m e l y and s p e c i f i c motion s e t t i n g out the 
s p e c i f i c grounds i n sup p o r t t h e r e o f . ' McKinney v.  
S t a t e , 654 So. 2d 95, 99 ( A l a . Crim. App. 1995) 
( c i t a t i o n o m i t t e d ) . 'The statement of s p e c i f i c 
grounds of o b j e c t i o n waives a l l grounds not 
s p e c i f i e d , and the t r i a l c o u r t w i l l not be put i n 
e r r o r on grounds not a s s i g n e d a t t r i a l . ' Ex p a r t e  
F r i t h , 526 So. 2d 880, 882 ( A l a . 1987) . 'The 
purpose of r e q u i r i n g a s p e c i f i c o b j e c t i o n t o 
p r e s e r v e an i s s u e f o r a p p e l l a t e r e v i e w i s t o put the 
t r i a l judge on n o t i c e of the a l l e g e d e r r o r , g i v i n g 
an o p p o r t u n i t y t o c o r r e c t i t b e f o r e the case i s 
s u b m i t t e d t o the j u r y . ' Ex p a r t e Works, 640 So. 2d 
1056, 1058 ( A l a . 1994)." 

Ex p a r t e C o u l l i e t t e , 857 So. 2d 793, 794-95 ( A l a . 2003). 

s e n t e n c i n g 
o the admis 

p r i o r f e l o n y c o n v i c t i o n s : 

At the s e n t e n c i n g h e a r i n g , Johnson made the f o l l o w i n g 
o b j e c t i o n s t o the a d m i s s i o n of the e x h i b i t s e s t a b l i s h i n g h i s 

" F i r s t of a l l I'm g o i n g t o o b j e c t and say the 
S t a t e d i d n ' t p r o v i d e p r o p e r advanced n o t i c e on any 
of the out of s t a t e p r i o r s or any of the o t h e r 
p r e v i o u s c o n v i c t i o n s . Number one. I o b j e c t t o the 
a d m i s s i b i l i t y of those documents as not b e i n g 
p r o p e r l y a u t h e n t i c a t e d . The S t a t e has not l a i d the 
pr o p e r p r e d i c a t e f o u n d a t i o n f o r the a d m i s s i b i l i t y of 
those c o n v i c t i o n s f o r purposes of enhancement 
pu r s u a n t t o H a b i t u a l O f f e n d e r A c t . " 
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(R. 336.) 

Because Johnson d i d not t i m e l y o b j e c t t o the c o n v i c t i o n s 
on the b a s i s t h a t the S t a t e had f a i l e d t o prove t h a t the 
conduct u n d e r l y i n g h i s Ge o r g i a c o n v i c t i o n s would have 
c o n s t i t u t e d f e l o n i e s i n Alabama, t h i s i s s u e i s not p r e s e r v e d 
f o r t h i s C o u r t ' s r e v i e w . 

V. 

Johnson a l s o a s s e r t s t h a t the p r o s e c u t o r i m p r o p e r l y 
i n j e c t e d the c o n s i d e r a t i o n of punishment d u r i n g c l o s i n g 
argument. Johnson a s s e r t s , " D u r i n g c l o s i n g arguments, the 
d i s t r i c t a t t o r n e y , a f t e r r e a d i n g the misdemeanor s t a t u t e of 
escape s a i d , ' t h a t sounds bad, but i t ' s r e a l l y not a l l t h a t 
bad,' thus s i g n a l i n g t o the j u r y the l e s s e r - i n c l u d e d was not 
a s e r i o u s o f f e n s e and they s h o u l d i g n o r e i t . " (Johnson's 
b r i e f , a t 50.) The c i t e t o which Johnson d i r e c t s our 
a t t e n t i o n , however, i s a c i t e not t o the p r o s e c u t o r ' s c l o s i n g 
argument b u t , r a t h e r , t o a statement Johnson made a t the 
s e n t e n c i n g h e a r i n g i n which he d i s c u s s e d the p r o s e c u t o r ' s 
c l o s i n g argument. 

"T h i s c o u r t cannot p r e d i c a t e e r r o r on m a t t e r s not shown 
i n the r e c o r d . F u r t h e r , the a p p e l l a n t has the r e s p o n s i b i l i t y 
of p r o v i d i n g a complete r e c o r d on a p p e a l . T h e r e f o r e , t h e r e i s 
n o t h i n g i n t h i s p a r t of the S t a t e ' s c l o s i n g argument f o r t h i s 
c o u r t t o r e v i e w . " Watkins v. S t a t e , 565 So. 2d 1227, 1232 
( A l a . Crim. App. 1 9 9 0 ) ( i n t e r n a l c i t e s o m i t t e d ) . 

The r e c o r d does not c o n t a i n a t r a n s c r i p t i o n of the 
p r o s e c u t o r ' s c l o s i n g argument nor any o b j e c t i o n Johnson may 
have made t o the p r o s e c u t o r ' s c l o s i n g argument. A c c o r d i n g l y , 
t h e r e i s n o t h i n g f o r t h i s C ourt t o rev i e w . 

V I . 

Johnson contends t h a t the c i r c u i t c o u r t e r r o n e o u s l y 
d e n i e d h i s motion f o r a m i s t r i a l he made a f t e r the S t a t e 
p u b l i s h e d a document showing t h a t Johnson had been a t the 
LCWRC on a p r e v i o u s o c c a s i o n . 

"A m i s t r i a l i s a d r a s t i c remedy t h a t s h o u l d be used 
s p a r i n g l y and o n l y t o p r e v e n t m a n i f e s t i n j u s t i c e . " Hammonds 
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v. S t a t e , 777 So. 2d 750, 767 ( A l a . Crim. App. 1999) ( c i t i n g 
Ex p a r t e Thomas, 625 So. 2d 1156 ( A l a . 1993)), a f f ' d , 777 So. 
2d 777 ( A l a . 2000). A m i s t r i a l i s the a p p r o p r i a t e remedy when 
a fundamental e r r o r i n a t r i a l v i t i a t e s i t s r e s u l t . L e v e t t v.  
S t a t e , 593 So. 2d 130, 135 ( A l a . Crim. App. 1991) . "The 
d e c i s i o n whether t o g r a n t a m i s t r i a l r e s t s w i t h i n the sound 
d i s c r e t i o n of the t r i a l c o u r t and the c o u r t ' s r u l i n g on a 
motion f o r a m i s t r i a l w i l l not be o v e r t u r n e d absent a m a n i f e s t 
abuse of t h a t d i s c r e t i o n . " Peoples v. S t a t e , 951 So. 2d 755, 
762 ( A l a . Crim. App. 2006). "A t r i a l judge i s a l l o w e d broad 
d i s c r e t i o n i n d e t e r m i n i n g whether a m i s t r i a l s h o u l d be 
d e c l a r e d , because he i s i n the b e s t p o s i t i o n t o observe the 
s c e n a r i o , t o determine i t s e f f e c t upon the j u r y , and t o 
determine whether the m i s t r i a l s h o u l d be g r a n t e d . " Dixon v.  
S t a t e , 476 So. 2d 1236, 1240 ( A l a . Crim. App. 1985). 

Rule 404(a), A l a . R. E v i d . , p r o v i d e s t h a t " [ e ] v i d e n c e of 
a person's c h a r a c t e r or a t r a i t of c h a r a c t e r i s not a d m i s s i b l e 
f o r the purpose of p r o v i n g a c t i o n i n c o n f o r m i t y t h e r e w i t h on 
a p a r t i c u l a r o c c a s i o n " Rule 404(b), A l a . R. E v i d . , 
a l l o w s f o r the a d m i s s i o n of such e v i d e n c e i f i t i s o f f e r e d t o 
e s t a b l i s h " " o t h e r purposes, such as p r o o f of motive, 
o p p o r t u n i t y , i n t e n t , p r e p a r a t i o n , p l a n , knowledge, i d e n t i t y , 
or absence of m i s t a k e or a c c i d e n t . " 

" I n a d v e r t e n t s l i p s d u r i n g a w i t n e s s ' s t e s t i m o n y 
which are p r e j u d i c i a l t o the accused need not be 
cause f o r m i s t r i a l where the t r i a l c o u r t a c t s 
p r o m p t l y t o t e l l the j u r y t h a t the statement i s not 
to be c o n s i d e r e d by them. Elmore v. S t a t e , 414 So. 
2d 175, 176 ( A l a . Cr. App. 1982). See a l s o  
R i c h a r d s o n v. S t a t e , 374 So. 2d 433 ( A l a . Cr. App. 
1979) (witness i n a d v e r t e n t l y made b e f o r e the j u r y a 
statement t h a t he had been c a u t i o n e d a g a i n s t making 
d u r i n g h e a r i n g o u t s i d e presence of j u r y and m i s t r i a l 
was d e n i e d because judge p r o m p t l y i n s t r u c t e d the 
j u r y t o d i s r e g a r d ) . " 

Campbell v. S t a t e , 570 So. 2d 1276, 1281 ( A l a . Crim. App. 
1990) . 

The r e c o r d i n the i n s t a n t case demonstrates t h a t the 
document was n e i t h e r o f f e r e d nor p u b l i s h e d by the S t a t e f o r 
any purpose. A c c o r d i n g l y , Rule 404, A l a . R. E v i d . , i s 
i n a p p l i c a b l e t o our c o n s i d e r a t i o n of Johnson's c l a i m of e r r o r . 
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R a t h e r , the p u b l i c a t i o n of the document was i n a d v e r t e n t on the 
p a r t of the p r o s e c u t o r . D u r i n g the d i r e c t e x a m i n a t i o n of 
Kathy M c L a u g h l i n , d i r e c t o r of the LCWRC, the p r o s e c u t o r 
approached the bench and, o u t s i d e the presence of the j u r y , 
i n f o r m e d the c i r c u i t c o u r t and Johnson t h a t he had m i s t a k e n l y 
p u b l i s h e d t o the j u r y by use of a p r o j e c t o r a document 
i n d i c a t i n g t h a t Johnson had p r e v i o u s l y been h e l d a t the 
LCWRC.1 A f t e r r e a l i z i n g h i s m i s t a k e , the p r o s e c u t o r 
" i m m e d i a t e l y took [the document] o f f the s c r e e n and approached 
the bench." (R. 250.) O u t s i d e the presence of the j u r y , 
Johnson noted t h a t the i n c o r r e c t "document was p u b l i s h e d and 
s e v e r a l q u e s t i o n s were asked about t h a t document b e f o r e e i t h e r 
[the p r o s e c u t o r or defense c o u n s e l ] r e a l i z e d the e r r o r . " (R. 
251.) Johnson moved f o r a m i s t r i a l on the grounds t h a t the 
document c o n s t i t u t e d improper Rule 404(b), A l a . R. E v i d . , 
e v i d e n c e and the c i r c u i t c o u r t d e n i e d Johnson's motion. 
Johnson asked f o r a c u r a t i v e i n s t r u c t i o n and the c i r c u i t c o u r t 
gave the i n s t r u c t i o n Johnson r e q u e s t e d . In the i n s t r u c t i o n 
the c i r c u i t c o u r t t o l d the j u r y t h a t a document t h a t s h o u l d 
not have been p u b l i s h e d had been and t h a t t h e y were t o 
d i s r e g a r d any i n f o r m a t i o n they o b t a i n e d from the document and 
to s t r i k e any notes they had w r i t t e n about i t . The c i r c u i t 
c o u r t a c t e d p r o m p t l y t o cure the i n a d v e r t e n t d i s p l a y of the 
document and d i d not abuse i t s d i s c r e t i o n i n denying Johnson's 
motion f o r a m i s t r i a l . Johnson i s , t h e r e f o r e , due no r e l i e f 
on t h i s c l a i m . 

Johnson a l s o argues t h a t the c u m u l a t i v e e f f e c t of the 
document's p u b l i c a t i o n combined w i t h a w i t n e s s h a v i n g asked 
the c i r c u i t c o u r t whether she was "supposed t o mention when 
[Johnson] was i n [the LCWRC] b e f o r e " d e p r i v e d him of a f a i r 
t r i a l . (R. 266.) 

"'Review on appeal i s r e s t r i c t e d t o q u e s t i o n s 
and i s s u e s p r o p e r l y and t i m e l y r a i s e d a t t r i a l . ' 
Newsome v. S t a t e , 570 So. 2d 703, 717 ( A l a . Crim. 
App. 1989). 'An i s s u e r a i s e d f o r the f i r s t time on 
app e a l i s not s u b j e c t t o a p p e l l a t e r e v i e w because i t 
has not been p r o p e r l y p r e s e r v e d and p r e s e n t e d . ' 
Pate v. S t a t e , 601 So. 2d 210, 213 ( A l a . Crim. App. 

1Johnson acknowledged t h a t the p r o s e c u t o r ' s demeanor and 
r e a c t i o n caused him t o b e l i e v e t h a t the p u b l i c a t i o n of the 
i n c o r r e c t document was not done m a l i c i o u s l y or i n t e n t i o n a l l y . 
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1992). '[T]o p r e s e r v e an i s s u e f o r a p p e l l a t e 
r e v i e w , i t must be p r e s e n t e d t o the t r i a l c o u r t by 
a t i m e l y and s p e c i f i c motion s e t t i n g out the 
s p e c i f i c grounds i n s u p p o r t t h e r e o f . ' McKinney v.  
S t a t e , 654 So. 2d 95, 99 ( A l a . Crim. App. 1995) 
( c i t a t i o n o m i t t e d ) . 'The statement of s p e c i f i c 
grounds of o b j e c t i o n waives a l l grounds not 
s p e c i f i e d , and the t r i a l c o u r t w i l l not be put i n 
e r r o r on grounds not a s s i g n e d a t t r i a l . ' Ex p a r t e  
F r i t h , 526 So. 2d 880, 882 ( A l a . 1987). 'The 
purpose of r e q u i r i n g a s p e c i f i c o b j e c t i o n t o 
p r e s e r v e an i s s u e f o r a p p e l l a t e r e v i e w i s t o put the 
t r i a l judge on n o t i c e of the a l l e g e d e r r o r , g i v i n g 
an o p p o r t u n i t y t o c o r r e c t i t b e f o r e the case i s 
s u b m i t t e d t o the j u r y . ' Ex p a r t e Works, 640 So. 2d 
1056, 1058 ( A l a . 1994)." 

Ex p a r t e C o u l l i e t t e , 857 So. 2d 793, 794-95 ( A l a . 2003). 

D u r i n g c r o s s - e x a m i n a t i o n M c L a u g h l i n asked the c i r c u i t 
c o u r t i f she was "supposed t o mention when [Johnson] was i n 
[the LCWRC] b e f o r e " and the c i r c u i t c o u r t i n s t r u c t e d her t h a t 
she was not. (R. 266.) Johnson d i d not o b j e c t t o nor move 
f o r a m i s t r i a l on the b a s i s of M c L a u g h l i n ' s q u e s t i o n . T h i s 
i s s u e i s , t h e r e f o r e , not p r o p e r l y b e f o r e t h i s C o u r t , and 
Johnson i s due no r e l i e f on t h i s c l a i m . 

V I I . 

F i n a l l y , Johnson argues t h a t a sentence of l i f e i n p r i s o n 
c o n s t i t u t e s c r u e l and u n u s u a l punishment. 

"Where a t r i a l judge imposes a sentence w i t h i n the 
s t a t u t o r y range, t h i s C ourt w i l l not d i s t u r b t h a t sentence on 
a p p e a l absent a showing of an abuse of the t r i a l judge's 
d i s c r e t i o n . " Alderman v. S t a t e , 615 So. 2d 640, 649 ( A l a . 
Crim. App. 1992). 

In Lane v. S t a t e , 66 So. 3d 830 ( A l a . Crim. App. 2010), 
t h i s C ourt c o n c l u d e d t h a t the defendant's 120-year sentence 
d i d not c o n s t i t u t e c r u e l and u n u s u a l punishment. The 
defendant i n Lane had two p r i o r f e l o n y c o n v i c t i o n s . 

In Ware v. S t a t e , 66 So. 3d 830 ( A l a . Crim. App. 2010), 
a case on which we r e l i e d i n Lane, we e x p l a i n e d : 
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" ' I t i s w e l l s e t t l e d t h a t "[w]here a t r i a l 
judge imposes a sentence w i t h i n the 
s t a t u t o r y range, t h i s C ourt w i l l not 
d i s t u r b t h a t sentence on a p p e a l absent a 
showing of an abuse of the t r i a l judge's 
d i s c r e t i o n . " Alderman v. S t a t e , 615 So. 2d 
640, 649 ( A l a . Crim. App. 1992) . "The 
e x c e p t i o n t o t h i s g e n e r a l r u l e i s t h a t 'the 
a p p e l l a t e c o u r t s may r e v i e w a sentence, 
which, a l t h o u g h w i t h i n the p r e s c r i b e d 
l i m i t a t i o n s , i s so d i s p r o p o r t i o n a t e t o the 
o f f e n s e charged t h a t i t c o n s t i t u t e s a 
v i o l a t i o n of a defendant's E i g h t h Amendment 
r i g h t s . ' " Brown [v. S t a t e , 611 So. 2d 
1194,] 1197, n. 6 [ ( A l a . Crim. App. 1 9 9 2 ) ] , 
q u o t i n g Ex p a r t e Maddox, 502 So. 2d 786, 
789 ( A l a . 1986)." 

"Adams v. S t a t e , 815 So. 2d 583, 585 ( A l a . Crim. 
App. 2001). 

"Ware was g i v e n a h e i g h t e n e d sentence under the 
H a b i t u a l F e l o n y O f f e n d e r A c t , § 13A-5-9, A l a . Code 
1975. L e g i s l a t i v e l y mandated sentences c a r r y a 
presumption of v a l i d i t y . M c L ester v. S t a t e , 460 So. 
2d 870, 874 ( A l a . Crim. App. 1984). '"Reviewing 
c o u r t s , of c o u r s e , s h o u l d g r a n t s u b s t a n t i a l 
d e f e r e n c e t o the b r o a d a u t h o r i t y t h a t l e g i s l a t u r e s 
n e c e s s a r i l y p ossess i n d e t e r m i n i n g the types and 
l i m i t s of punishments f o r crimes "' 460 So. 2d 
at 874, q u o t i n g Solem v. Helm, 463 U.S. 277, 290, 
103 S. Ct. 3001, 77 L. Ed. 2d 637 (1983). '"'Where 
the punishment p r e s c r i b e d by the l e g i s l a t u r e i s 
s e v e r e merely by reason of i t s e x t e n t , as 
d i s t i n g u i s h e d from i t s n a t u r e , t h e r e i s no c o l l i s i o n 
w i t h the E i g h t h Amendment.'"' W i l s o n v. S t a t e , 427 
So. 2d 148, 152 ( A l a . Crim. App. 1983) ( q u o t i n g 
Watson v. S t a t e , 392 So. 2d 1274, 1277 ( A l a . Crim. 
App. 1980), q u o t i n g i n t u r n Ex p a r t e M e s s e l t v.  
S t a t e , 351 So. 2d 636, 639 ( A l a . Crim. App. 1977)). 
L i k e w i s e , t h i s C ourt has h e l d t h a t the H a b i t u a l 
F e l o n y O f f e n d e r A c t does not v i o l a t e the C r u e l and 
Unusual Punishment C l a u s e of the E i g h t h Amendment. 
See Watson v. S t a t e , 392 So. 2d 1274 ( A l a . Crim. 
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App. 1980)." 

Ware, 949 So. 2d a t 183. 

Johnson was c o n v i c t e d of t h i r d - d e g r e e escape p u r s u a n t t o 
§ 13A-10-33, A l a . Code 1975, which i s a C l a s s C f e l o n y . See 
§ 13A-10-33(b), A l a . Code 1975. Under § 1 3 A - 5 - 9 ( c ) ( 1 ) , A l a . 
Code 1975, "a c r i m i n a l defendant [who] has been p r e v i o u s l y 
c o n v i c t e d of any t h r e e f e l o n i e s and a f t e r such c o n v i c t i o n s has 
committed another f e l o n y , he ... must be p u n i s h e d as f o l l o w s 
... [o]n c o n v i c t i o n of a C l a s s C f e l o n y , he ... must be 
p u n i s h e d by imprisonment f o r l i f e or f o r any term of not more 
than 99 y e a rs but not l e s s than 15 y e a r s . " 

At s e n t e n c i n g the S t a t e p r e s e n t e d e v i d e n c e e s t a b l i s h i n g 
t h a t Johnson p r e v i o u s l y had been c o n v i c t e d of f o u r f e l o n i e s . 
Thus, Johnson's sentence was w i t h i n the g u i d e l i n e s imposed by 
s t a t u t e . A c c o r d i n g l y , Johnson's argument t h a t h i s sentence i s 
i n v i o l a t i o n of the E i g h t h Amendment's p r o h i b i t i o n a g a i n s t 
c r u e l and u n u s u a l punishment i s w i t h o u t m e r i t , and he i s not 
e n t i t l e d t o any r e l i e f on t h i s c l a i m . 

For the f o r e g o i n g r e a s o n s , the judgment of the c i r c u i t 
c o u r t i s due t o be a f f i r m e d . 

AFFIRMED. 

Welch, Burke, and J o i n e r , J J . , concur. K e l l u m , J . , 
concurs i n the r e s u l t . 
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